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GOING without 
AUTOMOBILE 
INSURANCE 
may unbalance 
a client’s budget 


forever . . 


A JUDGMENT for liability or property damage, incurred 


as a result of an automobile accident, may strip a client of all 









his possessions, deprive him of the privilege to hold property in 
his own name and jeopardize his future earnings. In certain 
states, inability to meet a judgment may mean jail. All this 
uncertainty is too much to pay for the comparatively small sum 
a client can save by driving without dependable Automobile 


insurance protection. 
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Waes you are drafting a certificate of incorpora- 
tion, or set of by-laws, or certificate of increase or de 
crease of capital, or change of name or purposes, or any 
other amendment, or papers for registration as a foreign 

corporation, or withdrawal or re-instatement, or other 
T he corporate action, call the nearest office of The Corporation 
Trust Company for precedents, outlines, forms and in- 
formation that enable you to complete your work with 


Modern rapidity and accuracy and in accord with the most mod- 
ern technique. 


Why work without such modern, scientific aid? 



















Technique 





THE, CORPORATION TRUST: COMPANY 
ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 
120 BROADWAY, NEW YORK 
i5 EXCHANGE PLACE. JERSEY CITY 
600 W. TENTH ST. WILMINGTON, DEL. 














Albany, 180 State St. Detroit, Dime Sav. Bank Bidg. 
Atlanta, Healey Bldg. Dover, Del., 30 Dover Green 
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(The Corporation Trust Incorporated) Los Angeles, ee Bia, 
Boston, Atlantic Nat'l Bk. Bldg. Minneapolis, Security Bid 
The oration Trust, Incorporated) Philadelphia, Fid. Pei Tr. ‘ide. 





















Buffalo, Ellicott Sq. Bidg. Pittsburgh, Oliver Bidg. 
Camden, N. J., 328 Market St. Portland, Me., 281 St. Sohn St. 
Chicago, 208 S. La Salle St. San Francisco, Mills Bidg. 
Cincinnati, Carew Tower Seattle. Exchan Bidg. 
Cleveland, Union Trust Bidg. St. Louis, 415 e St. 





Dallas, Republic Bank Bldg. Washington, 815 15th St., N. W. 
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United States Code Annotated 


The Statute Law of the United States 
As it has been Interpreted by the Courts 











All laws enacted by the present Extraordinary 
Session of the Congress, together with such con- 
structions of these and prior laws as the courts 
may make, will reach owners of the U. S. Code 
Annotated promptly, through the Quarterly 
Cumulative Service. 





The U. S. Code Annotated 


Contains all of the federal laws and the constructions of the 
courts. Is kept to date within itself by Cumulative Annual 
Pocket Parts which fit into and become a part of each volume. 


The Quarterly Cumulative Service keeps you in touch with new 
laws and interpretations during the year. 


Published in 61 small books which will fit into the brief case 
or pocket. 


Convenient terms of payment if desired 


West Publishing Co. St. Paul, Minn. 





| 


THE ANNOTATED EDITION OF THE NATION’S LAWS 


























AMERICAN BAR ASSOCIATION 


JOVRNAL 


APRIL, 1933 


~ CVRRENT 
=VENTS 


Death of Senator Thomas J. Walsh 


embers of his 





VOL. XIX 











s 

















— 
oe 
SF ed mk mt 





—_— —_ 
— 


es 


















































— 


ae 














working towards his degree, which he 
1884 from the University of Wisconsin. 


studied law, 
obtained in 

“After practicing law for 
Henry C. Walsh, at 
moved to Helena, Mont., 
1890. In the Northwest there was a good 
of exploitation of labor by some of the large 
still and 


six years with his 
Redfield, S. D., he 


where he made his home 


were inexpressibly 
‘ted death of brother, 


The circum 


»sad event al] ‘Since 


been Attorney deal bes < 
conditions were wild 


companies, and 


abinet and no 


woolly in the early ‘nineties. 


“Mr. Walsh, 
regard for the workingman, incurred the displeas- 


f the outstand 2 : 
through a sense of justice and 
.dministrators 


pes to a . : ° 
ure of certain powerful groups and he was opposed 


with determination when he made his first bid for 
Congress in 1906. He lost, as he did when he pre 
sented himself for the Senate in 1910, but the peo 
ple recognized him and he was elected without diff- 
culty in 1913. This attitude against the encroach- 
ments of special privilege he kept throughout his 
was the terror of the lobbyists in 


ay to the na- 


he country bore 
character and 
le on the public 
ny chiefly as the 
Teapot Dome career, and he 
Washington. 


“In 1907 


one achievement 
Senator Walsh founded the law firm 
» he stood in the front of Walsh, Nolan & Scallon, which changed to 
Walsh, Scallon & Wine in 1925 and to Walsh & 
Scallon in 1929. He was a delegate to Democratic 
Nationa] times and became a 
leader of his Montana and neighboring 
f the Democratic States. 
932 interested in sheep-raising companies, but this was 


Throughout his many 
wwn as a bitter foe of 
influence, both in 


important legisla- Conventions seven 


*s is shown by the party in 


For a number of years Senator Walsh was 


the extent of his business activities. 
“In the Senate Mr. Walsh advocated woman 
suffrage and the child-labor amendment. He led 


notes are taken 
Times of March 
The late Senator “w born at Two Rivers, 


ym an articl 





»f Felix and Bridget 
natives of Ulster 
ught up in the 

, he be- 


schools 


sixteen years of 
principal of the 
While there he 


the fight to confirm Justice Brandeis for the Su- 
preme Court. He handled the sections of the Clay- 
ton act exempting farm and labor organizations 
from the Sherman act. 

“More any individual 
Walsh was responsible for the enactment of legis- 
lation prohibiting the use of Federal funds in prose- 


than other Senator 
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cuting trade unions under the Sherman act and 
providing for trial by jury for them in contempt 
cases growing out of Federal injunctions. 

“When the Treaty of Versailles was still 
before the Senate Mr. Walsh advocated the entry 
of this country into the League of Nations, but 
he was never subservient in his adherence to the 
Wilson administration, as he demonstrated on sev 
eral occasions.” 

Senator Walsh had been a member of the 
American Bar Association since 1906. President 
Clarence E, Martin and Secretary William P. Mac- 
Cracken, Jr., attended the funeral services at Wash- 
ington as representatives of the Association, and 
the former appointed the following committee to 
attend the funeral at Helena, Mont.: D. M. Kelly, 
Butte, Chairman; Warren Toole, Great Falls; Wal- 
= L. Pope, Missoula; A. J. Galen, Helena; M. 
Gunn, Helena; Judge R. E. McHugh, Philipsburg 


Politics and Receiverships 


STRONG criticism of the political and per- 
A sonal influences that obtain in the appoint 
ment of receivers by various Chancellors in Cook 
County, Illinois, is contained in the report of the 
Committee on Receiverships and Mortgage Fore 
closures of the Chicago Bar Association. The 
report also sharply challenges the idea that the 
views of the Court as to the choice of a receiver 
should be nannies and submits a very strong 
brief on this point. It says: 

“Occasionally a judge sitting chancery has 
expressed the idea that as the receiver is an officer 
of the court he should be selected by the court, and 
lawyers sometimes have acquiesced in this doctrine, 
the theory apparently being that the naming of the 
particular person who is to be the receiver is a 
privilege, or a duty, of the court power which 
originally belonged to courts and was exercised 
by them, but which got out of their hands in some 
way; and that the chancellor of today who asserts 
his right to name receivers, without the suggestion, 
or over the objection, of counsel for parties in the 
case, is simply resuming a power that courts once 
had and exercised, and recovering ground lost by 
the courts at some time in the past. This is his- 
torically unfounded. The exercise of this power by 
the courts has never been regarded as good chan- 
cery practice except in indivi idual cases where there 
were special circumstances calling for a departure 
from the general rule. A study of the cases, both 
in England and America (a memorandum of which 
accompanies this report) bears out this conclusion 

“No one, until recently, questioned the duty of 
the chancellor to give effect to the recommenda 
tions of the parties in interest, in the absence of 
special circumstances. A number of judges now 
sitting in chancery in the circuit and superior 
courts of Cook county, or who previously sat in 
chancery, told this committee that it used to be the 
uniform practice in the chancery courts to regard 
the wishes of the parties in selecting a receiver; 
and almost invariably the judges who appeared 
before the committee stated that this is and has 
always been their own practice as chancellors. 

“The assertion made (though by only a few 
judges) of a claim that is contrary to the practice 
of courts of chancery and which amounts to taking 


o 
S 
la 





property out of the hands of its owners and ¢ 
its management into the hands of a pe 
appointee of the judge professes to be based 
interests of the parties. It is significant, and 
disquieting, to observe that the same judges 
have asserted this claim also wash their ha: 
responsibility for excessive fees of solicitor 
masters, on the theory that the parties to a suit 
be relied on to protect their own interest. I: 
words, the judge awakens to his responsibilit 
insists upon a duty on his part to part 
actively in the management of the suit, at the « 
point where there is an important item of 
age to be exercised.” 

The report gives a brief statement as t 
ntrusion of political influences into the exer: 
certain appointive functions of the Circuit 
Superior Courts of Cook County, and adds: 
committee cails attention to this situation in 
to emphasize the fact that when the large volu 
of foreclosure proceedings began early in 1930 
judges had become accustomed to the idea 
patronage at their disposal might properly bs 





tributed as their political sponsors suggested 
in the circuit court political leaders had been 
to formulate the administrative organization 
court. 


“With the depression which began in 1930 a: 
continuing through 1931 and 1932, the problem 
satisfying the demands of party workers had 
come more and more acute. All the chancellors 
both courts agreed that they have been beset uy 
all sides by applicants for appointment to receivé 
ships and all expressed a desire to be relieved 
this burden. In view of the scarcity of lucrat 
employment it would not be surprising to find tl 
the power of the court to appoint receivers sus 
gested itself to political leaders as a temptit 
opportunity for satisfying the demands made vy 
them, and that political influence had found its 
into the conduct of foreclosure proceedings.” 

The natural result of political influence in tl 
special field followed as a matter of course, accor 
ing to the Committee’s report. “Complaint 
been made,” it says, “that chancellors in makit 


appointments have been guided rather by person 
friendship and political associations than by a cot 
sideration for the efficient management of the re 


estate under foreclosure. That many such ap 
ments have been made there can be no doubt. 


number is such as to reflect upon the judicial chai 
acter of the court and tends to destri confiden¢ 
in its impartiality in the exercise of its other fun 


tions. An investigation made by the committee 
more than two hundred receivers indicates that p 
litical considerations entered into the selection 
many of them. 
“It is urged by some that inasmuch as recei\ 
rs are appointees of the court the chancellor is in 
duty bound to give preference to persons concern 
ing whom he has personal knowledge and that 
since many of the chancellors have at some time 
during their lives been more or less active in poli 
tics it is to be expected that a much larger percent 
age of their acquaintances than would otherwise be : 
are likely to be engaged in some form of political 
activity. But such appointees appear in so many 
instances to be lacking in the necessary qualifica- 
tions for the management of receiverships entrusted 
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The Press and the Massie-Fortescue Trial 


President 


February 15th, 1933 


( ire I 
spure { i 
+ 
With reg e “report of the Committee 
pe et the Pri the Bar” 
tted to nnual meeting of the Con- 
ce of Ba tion Delegates, the commit- 
is bes hat the paragraph referring 
e Massie-] e trial has caused some dis- 
e among bers of the bar in Honolulu, 
e€ ed it criticism of the 
ling 9 
is rather ficult to see what there is in 
report y complaint can be based 
seen s ra s to those who would read 
$s print t s a comment on the unwar- 
te d ibe é the representatives of the 
spape g the trial 
The c 1s necessarily derived from 
vspaper reports the members of our commit- 
who obser them. None of the committee 
1s in Honolulu or knew of the precautions taken 
the presidit udge to prevent exploitation, 
hich we sinc rn were carefully planned and 


The committee 
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presiding judge, or intentional cause of displeasure 
to his friends at the bar in Honolulu. 
Very respectfully, 
ANDREW R. SHERRIFF, 
Chairman. 


Arrangements for the Fifty- 
Sixth Annual Meeting 


Grand Rapids, Michigan, August 30, 31 and 
September 1 


Section Meetings, Monday and Tuesday, Au 
gust 28 and 29. 

General Sessions, Wednesday, Thursday and 
Friday, August 30, 31 and September 1. 

Annual Dinner Friday evening, September 1. 

HEADQUARTERS: Pantlind Hotel. 

Hotel accommodations with private bath are 
available as follows: 


Dble. (Dble. Twin 
Single (for _ bed for 3eds (for Parlor 
lperson) 2persons) 2persons) Suites 


$4.00-$7.00 $5.00-$10.00 $15.00 


Pantlind Hotel*. .$2.50—$5.00 
4 4.00— 5.50 5.00—- 7.00 


Morton Hotel 2.50— 4.00 


Hotel Rowe . 2.50— 4.00 


*Suites of two bed rooms with communicating beth, for two 
or more persons, f $5.00 to $14.00. Rooms with running 


trom 
water but without bath, $2.50 single, $4.00 double. Kitchenette 


apartments may be secured upon request. 


Explanation of Type of Rooms 


A single room contains a single or double bed to 
be occupied by one person. A double room (same 
type as mentioned in preceding paragraph) contain- 
ing a double bed may be occupied by two persons, 
at an additional charge of $2.00. 

A twin-bed room contains two single beds to 
be occupied by two persons. A twin-bed room will 
not be assigned for occupancy by one person. 

A parlor suite consists of parlor and commu- 
nicating bedroom containing double or twin beds. 
Additional bedrooms may be had in connection with 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who 
will occupy the same, and arrival date, including 
definite information as to whether such arrival will 
be in the morning or evening. 

Reservations should be made as early as pos- 
sible. Requests should be addressed to the Execu- 
tive Secretary, 1140 North Dearborn Street, Chi- 
cago, Illinois. 


National Conference of Commissioners on Uniform 
State Laws 


The next Annual Meeting of the Conference 
will be held at the Hotel Pantlind, Grand Rapids, 
Michigan, beginning Tuesday, August 22, 1933. Ap- 
plications for hotel reservations should be made to 
the Executive Secretary of the American Bar Asso- 
ciation, 1140 North Dearborn Street, Chicago, IIli- 
nois. 
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MINORITY STOCKHOLDER 


and of the 


RAILWAY SECURITY HOLDER 


Second Edition 
by 
Richard Selden Harvey 


Professor of Law, Georgetown University 


Among other things this book covers Abuses of Control, Means of Redress, 
Watered Stock, Powers of Stockholders, Duties of Directors, Stockholders Defenses, 
Status of Railway Securities Holder Under Amendatory Act of 1920, Organized Under 
Control of Commission, Motor Service, Leases and Sales, Bondholders, Bankers’ 
Interests and Closed Mortgage Bonds, Separation of Ownership from Voting Power, 
etc., etc. 


One Volume Buckram Binding Price $7.50 





THE LAW 
OF 
FRAUDULENT CONVEYANCES 


by 
Garrard Glenn 


Professor of Law, University of Virginia 





9 Tk 


Written in the light of the Uniform Laws of recent years, the book goes beyond 
the conventional topics usually covered in a discussion of fraudulent conveyances. The 
treatment covers such subjects as corporate reorganizations, partnerships, transfers, 
trust receipts, modern liens and the trend of legislation in the shape of recording acts 
as applicable to various commercial transactions. 


One Volume Buckram Binding Price $10.00 
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SOCIAL PLANNING AND PERSPECTIVE THROUGH 
LAW 


. Interwoven with the Economic, Political and Social Elements of Our 
stitutions t Isa Primary Function of Law-Making Agencies to Coordinate These 
Forces through Law into Dynamic and Constructive Social Programs — World 
Crisis | inently a Challenge to the Legal Profession—Changing Concep 


n of Law and the Social Sciences 


* 


By ALBertT J. HARNO 
iation of American Law Schools, 1932 


Y first his 1 rning to comment 
an the tit mv pane! My mpressions ot 


| written, perhaps 


e ft relatir re 1 n¢ te from the 
t P. T. Barnu Barnum, ever 
catch tl of people and to entice away 
small I e advertised as a side-attrac 
t the ma vy a chert colored cat. The 
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ma siee] ack cat of the 
é Sit na b. Explanations 
o e fortl ming. “Surely you 
st know us-faced ttendant informed 
rries art ack.” My title, | 
e . sual tl Barnum’s cat 
OT « s S e of the social 
econot e, for lo not know of a sub 
hic] ropriate Che distress of the 
9 iS pl ils bearing on a 
S sce! 9 ns are terming 
se proy economic planning.” They do 
ial planning is 
be made ef t must be through the regu 
the demand for 
re governmental control 
il c except to some 
ve red it. To plan social pro 
ns has be s the eculiar responsibility 
es. In fact, legislators, if they 
eads in timeless 
and provide for the future, 
oe legis] than those who 
rid n es on, the eternal 
s 1 plan we must. The 
P ike lanning intelligent, 


must it re phazard? For these reasons, 


ug] challenging our 
ole si oe é é a challenge 
the leva : . 
How are meet this challenge? The diffi 
ties appear t insuperable In the future 
nen may t nalvyze the disasters which 
e have e ( t lispassionate and unemo- 
nal wa the e able to unravel causes and 
» discove es. | for us the problem 
S ( lose to a rapid suc 
ession of stu is events ir judgments are 


Pre nt Harr nt the annual meet 
n Chicago i 


too filled with fogs of our own creation. Then, too, 
the catastrophes which we have encountered, both 
individually and collectively, have confused and 
dumbfounded us; yet herein lies an element of hope 
We are likely to come through this period chastened 
and humble, for we have beheld ourselves in a new 
and unflattering role—that of insignificant and de 
jected creatures unable to stem the onrush of sui 
cidal forces, powerless to control the frankensteins 
of our invention. And with this chastening, there 
has come a new desire for change. Who among us 
today regards the social framework handed down 
to us as the infallible instrument of a manifest des 
tiny? Under stress, our leaders have been unable 
to operate our institutions. Even the average man 
knows this, for he has seen political leaders crum 
ple beneath responsibility, and the masterminds of 
business crash in failure. Never has the public been 
more receptive to new ideas, and more susceptible 
to nostrums. Now one scheme has its attention and 
then another. At the moment it is curiously exam 
ining the meaning of a trick word; “Technocracy” 
has the country agog. 

What the social order of a generation or even 
a decade from now will be—or ought to be—one 
cannot foretell. To construct the outlines of the 
future is difficult enough in what may be called 
“normal times.” Today prediction would be futile 
For threads of continuity are broken; there are no 
well-defined trends, and the social momentum is 
being dissipated. What direction society will take 
when its course once more becomes discernible is 
yet unknown. But this we do know: before a new 
course is shaped, men will probe deeply into the 
foundations of our economic and social structures 
All our old assumptions will be tested in the clear, 
cold light of modern knowledge and contemporary 
experience. In this process, so-called “fundamental 
principles” may undergo material changes, and we 
may find that liberty which is political only is no lib- 
erty at all, and that economic liberty is vastly more im- 
portant. And I doubt not when the conditions 
which have brought on our distress are diagnosed, 
we will find the law, both in what it has done and 
in what it has failed to do, prominent among the 
contributing factors. What law-making agencies 
have not adequately perceived is that law is insep- 
arably interwoven with the economic, political, and 
social elements of our institutions; and that it is a 
primary function of these agencies to co-ordinate 
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these forces through law into dynamic and con 
structive social programs. 


Older Conceptions of Law 


This interrelation has long been obscured. It 


has not been understood that law is a coordinating 


agency ; that it does not function in an infiltration- 
proof department; that no interest can be labelled 
distinctly “legal,” “social,” “economic,” or “polit 
ical.” The explanation of all this is historical. Law 
was the first of the social sciences, and that may ac 
count for its aloofness even today. Before econom- 
ics, political science, and sociology as such made 
their appearance, judges and legislators found 
themselves compelled to give expression to regula- 
tory statements under which human beings might 
live together. In the beginning knowledge of social 
principles was limited and was associated with law 
Advancement came haltingly. First the law recog- 
nized economic needs; then followed pronounce 
ments on life, health, and the protection of the state 
and the established order. Thought was primitive 
and only obvious matters were considered. But as 
the social order became more complicated, the legal 
conception of its problems became more compre 
hensive." 

Advancement toward an understanding of the 
place and function of law in the social organization 
also was impeded by early conceptions of the origin 
and content of law. Here again we find law differ- 
ing from the other social sciences, for being of an 
older generation, it fell under the influence of the 
thought and habits of that generation, and to this 
day it clings to many old-fashioned ideas and insists 
on wearing some of the garments peculiar to that 
period. The conception of law we see emerging 
from the essentially scholastic thought of the Mid 
dle Ages is that of natural law, immutable and pre 
ordained.? Sterile ground, indeed, was this for the 
germination of a philosophy which conceives law 
to be a useful social device which changes with and 
adapts itself to the varying needs of society. 

In time the belief in natural law waned and 
gave way to the conception that the content of law 
lay entombed in history. There it was like a buried 
city of a dead civilization. To find it one had to 
explore and to dig for it. The function of the law- 
yer and the judge was to excavate and reconstruct 
but not to build new edifices. Still another school 
of thought perceived of law as an independent sci 
ence—a self-contained system which “ignored every 
other department of knowledge as irrelevant to its 
problems and of no value to its ends.” 

These factors, the clinging to old ideas and 
procedures which were “handed on like current coin 
without being looked at or examined,” and the ster 
ile and lifeless legal philosophies of the past, placed 
a heavy restraint on the uses to which law could be 
employed. Today we observe a marked change, for 
a new philosophy is supplanting the old. The em- 
phasis now is more on the ends of law and less on 
its beginnings. We care less about the sources from 
which it is derived and more about how it operates 
Pedigree is yielding to performance,” and progres- 
sive thinkers are concerning themselves with the 
means through which the law may be rid of fictions 


1. See Wurzel, Judicial Thinking, Essays on Scienc f I 
» Judicic ] ‘9, Essays on Science of Lega 
Method (1921) 286: Vinogradoff, Collected Legal Paters (1928) . 


2. See Pound, Interpretations of Legal History (19238). 
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operaté as a modern device for social regul 
Changing Conception of Law and the Social 
Sciences 





This conception of the place and fun 
the law has come about largely through co: 
with the thought and methods of the social s 
tists. Though their contributions have been 
able to lawyers for some time, only recently | 
been emphasized that there exists between la 
the social sciences a close relationship; that 
each treats of a different phase of social condi 
the subject matter of social science is identical 
that of the law or is closely connected or inte: 





with it. If this be true, the desirability, in fact 
necessity for the law to. keep in close contact 
the thought and work of the social sciences b« 


apparent. In principle, this view finds ready 





port. The difficulty lies in establishing and n 
taining it in practice. Theories bearing on s 
conditions and problems have in the past cent 
grown and changed rapidly. Thus the incipl 


competition formerly developed so assiduousl) 
given way to that of cooperation; t 
laissez faire to that of regulation; and 
retribution and deterrence in criminal punishme 


aoctrine 


{ 
the theories 


to those of segregation and rehabilitation Lor 
broso’s hypothesis of the born criminal at one 
attracted a following among criminologists, but 
quickly dropped when disproved by the studies 


Goring and others. 

Legal thought moves more slowly; legal th: 
ories are written into constitutions and sta 
through judicial pronouncements take the fort 


binding precedents. In consequence, desirab! 
changes come slowly even when social pressure 

great. City planning and zoning measures are in 
peded by constitutional enactments; income t 

legislation and programs for procedural reforn 
civil and criminal, are met with similar obstacle 
and the current of judicial decisions is restrains 


by the powerful influence of the doctrine of stare 
dé cists. 
The law has been so conceived that its 


stance—constitutions, statutes and judicial de 
sions—tends to insulate it from worldly affairs. T! 
fourteenth amendment is protective but also ol 


structive; likewise the eighteenth which now ap 
pears to be blocking the fulfilment of an over 
whelming social desire. With concern for the so 
cial welfare, the constitution guaranteed trial by 
jury and the privilege against self-incrimination and 
forthwith shut the door and turned the key against 
the further expression of the social will. The cele 
brated McNaghten case, decided in 1843, laid down 
the test governing insanity defenses and so closed 
rapprochement with the advances in science. There 
is an air of paternalism about the law but also an 
aloofness, and its pronouncements are well-nigh 
inexorable. 

This description of the law, of course, is some 
what impressionistic; it is not wholly accurate and 
fair in details. Judicial opinions have often evinced 
a remarkable effort to weigh the demands of social ; 
policy, and in dealing with vital questions they have 
become increasingly absorbed with the “legal bases 
of the economic and social system.’* This is true, 


8. See 1 Ency. of Soc. Sc. (1981) 220. 
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work of foreign medico-legal institutes, are as well 
developed in this country as they are abroad. Our 
backward state consists, not in the lack of the nec- 
essary scientific knowledge, but in the failure so to 
organize that knowledge as to make it fully useful 
in the administration of justice.” 


Law as a Conrdinating Agency 


Social planning through law is not a new doc- 
trine. The whole structure of constitutional law 
represents a program of planning. Likewise various 
statutes—tax legislation, zoning statutes, public 
utility regulations, criminal codes—all are attempts 
at planning. What has been lacking is an appre- 
ciation of the potentialities of law as a planning 
device. The National Economic League recently 
has selected by a poll of its council what it has 
designated the “Paramount Problems of the Pres- 
ent Economic Depression.” Thirty-nine titles were 
listed, and all of them, if they are to receive effec- 
tive consideration, require planning through law. 
Of those mentioned economy and efficiency in gov- 
ernment—national, state and city—were given first 
place and taxation second. Some of the others 
listed were banks, banking credit and finance; tar- 
iffs; administration of justice; economic planning; 
railroads and transportation; over-speculation ; co- 
ordination of production and purchasing power; 
money, the gold standard and silver; federal re 
serve policy; and anti-trust laws. 

The League calls them problems of the economic 
depression. What seems not to be understood is 
that no problems are solely “economic.” Social, 
economic, and legal elements are constantly inter- 
woven. The backgrownd of social and economic in- 
terests is law, but the content of a legal interest is 
social and economic. The law is now the warp of 
the social fabric and again the woof. Consider some 
of the problems selected by the League—economy 
and efficiency in government, taxation, banks and 
banking—all relate to the economic order, but all 
are created and protected by law, and no change 
can be wrought in any of them without resort to 
law. The problem is one of coordination. We have 
the parts, but they are of no use unless assembled 
into a working machine. We have not recognized 
sufficiently that economic policies need the aid of 
law; that the theories of criminologists and psychi- 
atrists are of little value unless sanctioned by law; 
that law, in turn, if it is to do more than to rattle 
dead bones, if it is to become a vital, useful, social 
fact, must assimilate new truths and new thought; 
that law, since it is society’s agency of authority, 
must interrelate the knowledge of the specialties 
into a thoroughly wrought and operating device for 
social service. This, in the new order, is the chal- 
lenge given to the law. 


Place and Function of the Judiciary 





The significance to the social welfare of such 
a program has not gone unobserved. Once atten- 
tion was taken from “universals and absolutes” and 
from historiology and analytics and turned toward 
human affairs, the assimilation into law of facts 
from life became possible. The trend has been un- 
mistakable; our impatience is with the slowness 
of the movement. The law lags. It must do more 
than crawl in the wake of business enterprise and 


5. See Bonbright, The Problems of Judicial Valuation (1927) 27 
Colum. L. Rev. 498. 
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social change. It must become dynamic. Liberal 
thinkers realize that, but when thought turns to 
action, the restraints of the systems in which they 
work hold them back. Nowhere has this been more 
apparent than with members of the judiciary. 

The forces which impel a judgment in the judi 
cial process are a curious mingling of elements in 
volving traits of mind and of temperament, educa 
tional and environmental background, “traditional 
beliefs, acquired convictions, an outlook on life, a 
conception of social end.’’ These forces find vary 
ing reactions in different individual judges and so 
we have what we call conservative and liberal mem 
bers of the court, leanings toward individualism in 
some and toward group welfare in others. “The 
world of absolute and fixed categories and the 
mechanistic conception of the universe still linger 
in common sense.” A distrust of the powers of for 
mal logic has marked the trend of judicial thought 
during the development of the new conception of 
growth and of experimentation. The judicial proc 
ess ultimately involves an application of the gen 
eral to the particular. The judge “fashions the law 
for the litigants before him,” but in “fashioning it 
for them he will be fashioning it for others.” The 
immediate bearing of a decision is upon the issues 
in the particular case. Its influence, however, fre 
quently does not end there, but continues to beat 
on the course of law administration for years, for 
generations and even for centuries to come.® 

The judiciary, indeed, wields a profound influ 
ence, whether exerted consciously or not, in shap 
ing the course of economic and social development. 
A particular decision, at the moment, may seem 
insignificant, but it may involve serious repercus 
sions on the price system.’ In 1903 the Supreme 
Court in Blackstone v. Miller® upheld the power of the 
state to tax bank deposits at the place where the 
bank was located. Shortly afterwards thirty states 
took steps to impose such a tax,® but these acts 
were in turn nullified by another decision” of the 
Court which overruled Blackstone v. Miller. Criminal 
investigations have been materially affected through 
a holding that unlawful searches and seizures vio 
lated the constitution."* In the case of Smyth v. Ames” 
the Supreme Court took a position which serious] 
affected all legislative programs for public utility 
regulation, and in Holden v. Hardy" it gave clear in- 
dication that henceforth it would “require the state 
to show special justification in support of measures 
restrictive of the right of employers to make such 
terms as their economic advantage enabled them 
to in dealing with employes and those seeking em 
ployment.” Through these decisions the Court vir- 
tually became a “third house in every 
in the country.”** 

To marshal a list of “history making” deci 
sions would not be difficult, but that is not the pur 
pose of this discussion. From cases let us turn our 


legislature 





6. See Cardozo, The Nature of the Judicia rocess (1922) 21-22 
And see Hamilton, Judicial Process (1982) 8 } Soc. Sci. 450-456 

7. See Bonbright, The Problem of Judicial uation (1927) 27 
Colum. L. Rev. 493. 

8 (1903) 188 U. S. 189, 283 Sup. Ct. 27 

9. See Taration of Intangible Propert 198 15 Corn. L. Quart 


10. (1980) Farmer's Loan and Trust 
U. S. 204, 50 Sup. Ct. 98 


Minnesota (1930) 280 


11. Boyd v. U. S. (1885) 116 U. S. 616, 6 Sup. Ct. 524; Weeks 
v. U. S. (1914) 282 U. S. 388, 34 Sup. Ct. 341; Silverthorne v. I S 
(1920) 251 U. S. 385, 40 Sup. Ct. 182 

12 (1897) 169 U.S. 466 

13. (1897) 169 U. S. 366 

14. Corwin, Social Planning under he mstitution 1932) 36 
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attention for a moment to individuals. If we 
to gain an insight into the judicial process we 1 
engage in a study of men. 
served, the judge’s training, his personality, his 
temperament, his courage, the spectacles thro 
which he views life determine his decision. “In t 
hands of Marshall and Story, Taney, and Fiel 
the constitution “produced widely variant results 
The decision in Marbury v. Madison,** in the words 
of Beveridge, “was a great event in American | 
tory,” but in saying that he was writing the | 
raphy of a man. That case established the supre: 
acy of written constitutions over legislative 
Beveridge in his comments continues: “This p1 
ciple is wholly and exclusively American. It 
America’s original contribution to the science 


For, as has been ol 


law. The assertion of it was the deed of a great 
man. One of narrower vision and smaller coura 
never would have done what Marshall 1. In | 


management and decision of this case, at the time 
and under the circumstances, Marshall's acts a1 
words were those of a statesman of the first rank 
In recent times the deft touch of Mr. Justice 
Holmes has revolutionized legal thinking. Holmes 
the many-sided man—Holmes the historian, the 
philosopher, the pragmatist—led us to the disco 
ery that “judges are not the mere autor [ 
tablished rules of law, but are law-makers, whether 
they would be or not, and so must accept respons 
bility for the kind of law they make.””* 
more recently Mr. Justice Brandeis has given us 
new legal technique. “He has been the first to tac 
squarely and consistently the problems of the rel 
tion between social change and judicial ac n 
It is an evident fact that there is movement 
and direction in judge-made law; that as case fol 
lows case, the difference from one to the other may 
not be great, but the holdings at the “beginning and 
at the end may lie far apart”; 2 y 
by means of great decisions have given marked in 
petus and guidance to changing conditions. But 


is also true that each decision, restricted as it is by 


and that great judges 


the facts and issues of the case, works in a narrow 
compass; that it lacks sweep and comprehensive- 


ness. “The weight of precedent, the fortuitous aj 
pearance of cases, the bondage of judicial technique 
to litigations, the unorderly and alm leaderless 
army of judges, arrest and confuse the work ol 


restatement.’*° On the great canvas whicl 
our affairs, the judge adds a stroke of the 
here and a touch of color there, but he does not give 
form and symmetry to the painting 

Mr. Justice Holmes has stated with character 
istic directness the limitations under which the 
judge works, in an opinion written in 
was on the Supreme Court of Massachusetts.” “But 
the improvements made by the courts,” he said, “at 
made, almost invariably, by very slow « 
by very slow steps. Their general duty is not to 
change but to work the principles 
tioned by the practice of the past. No one sup 
poses that a judge is at liberty to decide with sole 


already sanc 





15 See Lerner The Social Thoughts f Mr e Brandeis 
1981) 41 Yale L. J. 1, 12 
1 Cranch 137 
83 Life of John Marshall (1919) 142-143. B ents of 
Marshall’s work, Boudir ernment udicK 
18 Corwin, op f 
19. Lerner, op. cit., 12 
2 Hamilton, op j 
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tion and purchasing power, city zoning, anti-trust 
laws, consolidations and mergers—all these may, 
indeed they must, pass through his hands. Society 
is in the making; it has always been and will ever 
be so. Whether its affairs will be molded by skilled 
or unskilled hands depends on the functioning of a 
variety of agencies but on none is the responsibility 
greater than the legislator. What the future frame- 
work of our society will be rests largely with him 

on his acceptance of his responsibilities, his in- 
sight into problems, his perspective, his capacity 
to deal with intricate tasks and his mastery of 
his art. 

Yet what are the facts? How do our legisla- 
tures perform? Consider them the country over, do 
they measure up to their responsibilities? Are we 
justified in placing our trust in them to fashion 
policies which will raise us out of distressing con- 
ditions and which will adjust and coordinate politi- 
cal, economic, and social factors into working and 
useful devices? Or are the defects in our legisla- 
tive system such that we must initiate, if improve- 
ment is to be had, a different or supplementary 
agency—one that can in fact plan for us and give 
us leadership? 

The truth is that the typical legislator is an 
amateur at law making. His primary interest is a 
private business or profession ; legislation with him, 
at best, is an avocation. In one of our populous 
states the legislature meets approximately five and 
one-half months in each two year period. The bal- 
ance of the time the individual legislator works at 
some gainful occupation and even while the legis- 
lature is in session he gives only a portion of his 
time to his official work. Now, it is unlikely that a 
legislator, though he devoted all his time to leg- 
islation, could become an expert on all the problems 
which come before a single session of the legisla- 
ture of a populous state, and much less can one 
who devotes the major portion of his attention to 
private affairs. And furthermore, the typical legis- 
lator is likely to approach his task with a lack of 
appreciation of the responsibilities involved, and 
with a background and training insufficient to en- 
able him readily to master or even understand the 
problems before him. 

In referring to the process of legislation in one 
of our states—a typical one—a writer has described 
it as “haphazard and purposeless.” No legislative 
program is worked out in advance to be submitted 
to the session. With no real policy or program of 
its own, the legislature is besieged by lobbies and 
special interests pressing claims for or against 
pieces of proposed legislation. Under the circum- 
stances much can be said for lobbies, for without 
them the sessions would be drab performances in 
deed. It is, however, quite unlikely to secure bal- 
anced and comprehensive programs through such 
sources. Rather the result is that legislation is 
“more clearly determined by the preponderance of 
forces brought to bear upon legislative bodies than 
reasoned activity of the members.” Seldom are is- 
sues settled on the basis of social desirability ; more 
often on “expediency” and “compromise.” The 
ends of the sessions are marked by a rushing and 
crowding of work; “undue haste is essential if the 
measures are to get through before adjournment.”” 
The whole arrangement is so desultory and dis- 


id, Government in Illinois (1923) 141-159 
















heartening that it is held in disrespect by many. It 
1s so much so in fact that one observer has said. 
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“that the breakdown of legislative efficiency is on: 


~ 


of the marked political phenomena of our time.” 
Auxiliary Agencies 


organized and are i1 


Other agencies have beet 
operation. Can they give the leadership we desire? 
Traditionally the powers of our government are dis 
tributed among three distinct departments. Com 
plete separation, however, was not achieved even 
at the beginning, nor has it been possible to main 
tain the policy of separation in its “pure” form. The 
growing complexity and burden of government 
have necessitated the creation of various auxiliary 
bodies. At an early time, the President was given 
various department heads to assist him, and these 
as a collective group act as his cabinet. The cabi 
net, as such, however, has no legal existence. With 
the expansion of regulative legislation during the 
last century, there has grown up a body of admin 
istrative law which is operated “through commissions 
vested with powers to issue orders.” The tendency 
in recent times seems to be “toward legislative reg 
ulation of economic activity.” “It is doubtful,” a 
cording to Professor Freund, “whether at present 
any machinery can be devised more effective fort 
the protection of private interests than the combi 


nation of adequately safe-guarded administrativ: 
, 


procedure and of judicial review, such as result 

from the recent legislation of Congress.’’”8 
Another movement of promise has involved the 
appointment in various states judicial councils 
What such bodies can accomplish with “adequate 
powers and with a personnel which recognizes its 
responsibility is indicated by the history of the 
California body.” The California Council has 
studied “the disorganization maladministration 
of the courts” of that state: it has secured data 
showing causes of trouble, and in the exercise of its 
administrative powers it has redistributed the work 
of the courts, shifted judges to where they were most 
needed, and has proposed legislation “to correct de 
fects in the law.” Still another promising develop 
ment has been the resort, now by one department 
of the government and again nother, to the aid 
various state com 


of commissions. Of these, the 

missions on uniform state laws merit mention 
These groups, working within their respective 
states, but affiliated with and constituting the per 
sonnel of the National Conference of Commission 


ers on Uniform State Laws, have been able to ren 
der splendid service. In particular, their work is 
unexcelled in coordinating various social and eco- 
nomic factors into useful proposals for legislation. 
All of these organizations are helpful, but in all 
cases their assignments are 

A Scheme of Comprehensive Planning 


To propose some new agency, when so many 
and such a variety of old ones are already in action. 
would seem to be a work of supererogation. Yet | 
do not believe it to be such 
abundance of agencies. But if the thesis I have 
advanced is sound, it would appear, because of one 
limitation or another, that no one of them is in a 


is true we have an 
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form this service. Our review of ey 
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Yet this is the body which in 
occupies the most strategic position t O1ve 
lief. Out of the distressing conditions of 
have come various proposals calling for “‘ 
planning. Economic The stress is 
interest, as we have seen, is purely 


structive planning is to be done it must be tl 


law, unless, indeed, it comes as a result of uy 
and revolution. Only through the prox es of 
are we able adequately to coordit the 
phases of life into a system which speaks 
thority Various interests—scientifi ocial, « 
nomic, and legal—combine in planni: 1 


hensive program; the mission of the 
just and to sanction. The President rece 


urged action looking toward the immediate r 
ganization of our banking system. The re 
dation was to Congress to pass legislatio 
emphasized the need for action bearing on t1 


portation and power regulation, on 


extension of aid to child health servic 

ship in the world court, revision in tl inkruy 
laws, and in federal court procedure He w is ¢ 
ing for legislation. He said that ther ere t 
ereat fields of international actior rid pe 
world disarmament and organized world recover 
“which must be considered not in 1 

whole.” He was speaking to Congress In « 
part of the country men are congregating to discu 
issues, to plan, and to construct prograr 
what end? To submit their proposals to Congr: 
or to a state legislature. Agriculture ha ne be 
a sufferer. Its leaders have drawn 

relief and are submitting it to Congres \ 

of taxation have broken down and new ones 
being proposed—proposed to Congress and to t 
various state legislatures. It is befittine that int 
ested groups act as legislative aids. ] 
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Bureau’s side of the table was frequently weak in 
decision for fear of criticism from his superiors, his 
successors or some Congressional Committee. 
There was an atmosphere of uncertainty—oi 
“fumbling’’—which left nearly everyone concerned 
unsatisfied. Some of these things the sponsors of 
the Board of Tax Appeals felt would be ended and 
a'l of them ameliorated. In the main, the faith of 
the sponsors has been justified. 

Prior to the creation of the Board, it was to the 
United States District Courts that most taxpayer 
went to recover their disputed taxes. These courts 
from July 1, 1924, to June 30, 1932, have disposed of 
24,040 cases involving internal revenue matters.’ 
During the same period there were filed with the 
Board of Tax Appeals, 66,788 petitions involving in 
come, profits and estate taxes.* Of course, all of the 
appeals filed with the Board might not have resulted 
in suits in the District Courts if these taxes had 
been paid but it would seem reasonable to suppose 
that a large majority of them would have reached 
those courts. If that be true, little imagination is 
required to picture the calendar situation in the 
District Courts if a majority of the 66,000 Board 
proceedings had been added to those actually 
docketed there. 

If the method of settling tax disputes in exist 
ence prior to the creation of the Board of Tax 
\ppeals in 1924 had continued, the consideration 
by the District Courts of their normal business 
would have been immeasurably delayed. Without 
the Board relief from the congestion would have 
come only through the creation of new district 
courts, added judges, clerks, personnel, quarters, 
and so forth 

In place of either the creeping progress of 
already harassed judges or the imperfect decisions 
of a flock of newcomers to the business, we have the 
output of the sixteen members of the Board of Tax 
\ppeals. Most appointments have been of men 
with experience in the tax field. New members 
have received the benefit of consultation in the ses 


sions with the other Board members, which has 
proved good filter against clear blunders. District 


judges work alone; members of the Board of Tax 
\ppeals work in concert, even though not always 
l £ ’ 


in tune. Greater certainty in their field has given 
I These figures are taken from the annual reports of the Attorney 
General On 2 portion (the extent of which is unascertainable from 
the reports d income, profits and estate taxes 
2 Th i disposed of 49,056 of these cases 
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the personnel of the Board an independence from 
the views of the Commissioner of Internal Revenue 
which has been admirable. The Board’s formal deci 
sions and supporting opinions are all published (as 
opposed to the suppression of opinions in the old 
days ) and all are available for public inspection 
There is the lower expense item to considet 
also. During the eight years of its existence the 
average annual expenses of the ird have been a 
bit under $575,000." For a bod 
decisions in this period for $332,946,923.45, this is 


hich has entered 


not a large expenst one and one-tenth cents per 
dollar of deficiency. It would seem that these costs 
would compare favorably with what might have 
been those of sixteen, or more, new judges and their 
staffs. 

If the Government were r interest on 


ls 
] 


money which would have been collected by what 


have proved to be the erroneous determinations of 
the Commissioner of Internal Revenue, such inter 
est would dwarf the expenditures for the operation 
of the Board. In eight years aggregate deficiencies 
of approximately $1,195,000,000 proposed by the 
Commissioner have been reduced by the Board « 

Tax Appeals to less 

indicate that if payment were made first and refund 
later, the Government would erroneously col 
lected at least $800,000,000 more than it had already 


n $381,000,000.4 This would 


collected. The interest on this amount, at 6 per 
centum annually (the interest paid on refunds from 
1921 to July 1, 1932) would be $48,000,000. The 
annual expense of operating the Board of $575,000 
is but a trifle over one per centum of this amount 

As the situation now stands, it is the taxpayer 
} 


who pays interest at 6 per centum upon his defi- 


1 
} 
I 


ciencies unless he himself insists on paying the tax 


and seeking a refund later. Tl irrangement ap 
pears to be infinitely less expe e to the Govern: 
ment. Unless we had a sufficient number of Dis 
trict Courts to act with a sper 1 not often achieved 


the annual interest bill to the Government which 
would follow payment first and refund afterwards, 
would almost alone force the creation of the Board 
An officer of the Bureau of Internal Revenue 
recently said, “The Board of Tax Appeals has pet 
mitted a scueduled performance sureau functions 
that would have been impossible without tl 
Board.” With an appeal to the B 1 open to the 
taxpayer before he pays his money, it is possible for 
the Bureau to pass upon his protest expeditiously 
with an assurance that no de 
result to the taxpayer I 
Board whenever a decision by the Bureau threat 


ng hardship will 


1 = 1 j 


ened great financial hardship to the taxpayer, tl 
was great reluctance on the part of the men in the 
Bureau finally to rule against the taxpayer. Action 
was frequently stayed by the hope of the Bureau 
] 


; 


man that the question might be so definitely settle 
by some pending litigation, or iture legislation, 
that the responsibility for a fatal decision might not 
be his. The result was that the ultimate decision 
of the Commissioner was often delayed for long 
periods. Now we! I 


ve an earlier clearance by 











8. This is without de tion for the erage annual fees pa 
nto the Board of $77,800 : 

4. In other words t Comr ' aimed fr tay 
payers over 3s00 per ent >. t t are eventual le 
termined to owe 

5. See “An Anomalous and Topsy-Turv; Appellate System,” 
James Craig Peacock, Amer Bar Ass t nal, January, 193 
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are affirmed. “Ninety-five per centum satisfaction” 
is not a bad slogan. These results should assure 
anyone as to the quality of the lawyers who sit on 
the Board. The guess is ventured that there are 
few courts of the reader’s acquaintance, from which 
appeals may be taken without restriction, where 88 
per cent of the decisions are acceptable to the rival 
counsel. 


A MOVEMENT TO STIMULATE THE WRITING 
AND STUDY OF THE LEGAL HISTORY OF 
THE UNITED STATES 


By CARL WHEATON 


rof r of Law, St. Louis University 
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prepared. This could be done by making a thorough 
bibliography and by collecting materials and pub- 
lishing them in a set of books. Those who believed 
that a history should be attempted varied in their 
conceptions of how it should be done. Some 
thought that state histories should first be at- 
tempted and that later a board of editors should 
write a history from them. Others thought such 
a preliminary step was unnecessary. 

The council felt that this movement should not 
be confined to its association. Therefore, the chair- 
man proposed to the president of the American 
Bar Association, Hon. Guy A. Thompson, that his 
association appoint a committee to co-operate in 
the investigation. At the spring meeting of his 
executive committee the suggestion was acted upon 
favorably. The committee consists of Earle W. 
Evans, Wichita, Kansas, chairman, Robert H. Jack- 
son, Jamestown, N. Y., and Dean James Grafton 
Rogers, University of Colorado, recently Assistant 
Secretary of State. This group is carefully consid 
ering our joint problem, and individual members 
have offered valuable plans. 

The reaction of certain judges to the project 
was also sounded out. All who were approached on 
the matter were interested and willing to co-oper 
ate. Chief Justice Hughes believes that the federal 
judges can best act in an advisory capacity and is 
willing that they should do so. Not only was it 
thought that lawyers generally should have a part 
in forwarding the study of our legal history, and 
considering whether or not an attempt to write a 
legal history of our country should be made, but 
also that others who would naturally be interested 
in it should be invited to work with us. The writer, 
therefore, corresponded with the proper executives 
of the American Historical Association. A hearty 
response was forthcoming, and valuable aid in these 
preliminary steps has been given by influential 
members of that organization. 

At the 1932 meeting of the Association of 
American Law Schools, held in Chicago during the 
Christmas holidays, its Council on Jurisprudence 
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of activity Even without detailed analysis, which 
limited space prevents, the recent acts suggest a genuine 
and far-reaching legislative effort to break loose from 
economic dogmas which have failed to work.* 


Restraints on Production Competition 
Oil. 

Because there is no legal title to any specific 
amount of sub-surface oil, desperate pumping is the 
only means by which owners can prevent their subter- 
ranean oil supplies from being exhausted by neighbor- 
ing wells tapping the same pool. The inevitable com- 
petitive outcome of this situation needs no elucidation. 
It has been fully discussed elsewhere. Most recent, 
and one of the most rigorous of the legislative efforts 
to remedy this situation, however, is the Mississippi 
act of May 18, 1932,° a sweeping legislative reform of 
oil production methods. 

\ state oil and gas board of four is created’ which 
has power to prevent waste, and broad general powers 
to prescribe certain methods and equipment for drilling 
wells. The really vital grant of power from our stand- 
point, however, is included in section 9 which says: 

“The state oil and gas board is authorized to so regulate 
the taking of natural gas, crude oil, or petroleum from any 
or all common sources of supply, within the state of Mississippi 
as to prevent the inequitable or unfair taking from a common 
source of supply of natural gas, crude oil, or petroleum by any 
firm, person, or corporation, and to prevent unreasonable dis- 
crimination therein.” 

The statute proceeds to regulate very definitely, 
on an acreage basis, the permitted taking of natural 
gas, allowing a scale of producing varying from seven 
per cent of the open flow capacity of the well on tracts 
of less than five acres to twenty-four per cent of the 
open flow capacity on tracts of more than 160 acres 
(with certain other allowances) .° 

The law goes even farther than this, however, and 
permits cooperative agreements for the exploitation of 
oil pools among operators with separate holdings in the 
same field, and provides that such agreements, when ap- 
proved by the oil and gas board, shall not be within the 
compass of the state monopoly and trade restraint 
statutes.*° 

Clearly this is an effort, on a statewide scale, to 
permit planned production in the oil industry. It is im- 


portant to note that comparable regulations in Okla 
homa and California have in two recent United States 


covered by this survey are: Acts of 1932—New 
South Carolina, Virginia, New Jersey, Massachusetts, 
Michigan, Wisconsin, Pennsylvania, Indiana, Rhode 
. Kentucky; Acts of 1931—Ohio, Mississippi, 
Massachusetts, Georgia, South Carolina, Maine, and Tennessee; Acts of 
1930— Mississippi, uisiana, and Louisiana Constitutional Amendments 
(Though the ine Legislature met in 1982 the printed acts were not 
available at the time this article was prepared.) 

5 The best recent discussions of this situation are: Donald H 
Ford, 30 Michigan Law Review 1170, June, 1982, Controlling the 
Production of Oil; XXXI Columbia Law Review 1170, November, 193), 
Legislative Stabilization of the Oil Industry; 3 So. Calif. Law Rev 
396, Stabilization of the Oil Industry and Due Process of Law. 

Laws of Mississippi, 1932, Ch. 117 
Ibid Sec. 1. 
Ibid. p. 318 
Ibid. Sec. 38 
Ibid. Sec. 40. 
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Supreme Court cases been upheld as constitutional,” 
though an attempt to accomplish the same result by 
executive use of troops under a martial law pronounce 
ment seems to be bad 

Cotton. 

The condition of the cot farmers needs no con 
ment. Two state legislatures went down the line with 
their cotton constituencies at recent sessions. Missis 
sippi contributed the less radical of these statutes by 
limiting cotton planting (in 1932) to not more than 
thirty per cent of the acreage planted in all crops of the 
preceding year (with an alternative later noted). The 
bill was drafted with some sl on a conservation of 
soil fertility pretext and might have been constitutional 
The fact that it was not to ¢ 
producing seventy-five per cent of the cotton grown 
in the United States adopted similar legislation, which 
condition did not occur, prevent 1 genuine test of 
commodity production plannit 

The law prevented the planting, during 1932, of 
“cotton or other soil exhausting crops, except feed 
crops for man and domesti ;, or either, in ex 
cess of thirty per cent of the a which was in 
cultivation in planted crops during the crop year 
1931.”"* Later, however, it provided that no penalt 
should attach under the act t 
age in “cotton or other soil exhausting crops” durins 
1932 did not exceed fifty per cent of the cotton acre 
age planted in 1930 In other words there was actual 
limitation, with the planter permitted to plant either 
thirty per cent of his total 1931 acreage to cotton o1 


effect unless states 


planter whose acr« 


fifty per cent of his 1930 cotton acreage, whichever h« 
wished. The act attached fait light penalties for 
its violation.'® 

More sweeping in terms w the South Carolina 
cotton statute passed in a special session in 1931, whicl 
completely prohibited the planting of cotton in 1932 
made it a crime to do so, ordered the destruction of 


’ ‘ ‘ . " 


same where found, and outlined the means of enforce 
ment.’’7 This statute too, however, had the seventy) 
five per cent clause, and cor lent! ever went int 
effect. 

That these activities re 
tion of at least one other legislature is evi 
denced by a Tennessee resolution of November 21 
oners to represent the 
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lition in both of the 


+? ] . 
nstrates also the recog 


mpatheti atten 
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statutes actually enact« 
nition that a single state is powerless by itself to sub 
stantially control the production n important com 


modity, and the failure of general adoption, and indeed 
the wide disparity in the act tually adopted, indi 
cates the almost insuperable difficulties besetting joint 


action by states 


Restraints on Marketing Competition 
(Producers) 
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iana to grasp the possibility in 1932 of expai 
form of association to meet the needs of ano 
pressed industry. Thus was born the Loui 
food Cooperative Law, an ingenious extensi 
agricultural marketing system to an analogs 
facts,7* and a significant stride towa1 egisl 
ceptance of economic planning 


The Louisiana law, or rat! 





passed at the same session taken together 
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Louisiana bolsters this with anotl pe 
vision preventing the intrusion of out-of-the-st 
petition into the local sea food hat vl n 
that the Louisiana associations may « n 
monopoly under the law; and such 1 e 
the further sanctification of th 
exception written into the state anti 
same legislature.*® This anti-trust t 
should be noted, operates only in f f « 
approved in writing by the State Com ner of ( 
servation,®® but is broad enough, on 
permit res contracts between pet S t1 
bers of cooperative associations 
Agricultural Cooperatives 
rhe agricultural cooperative is 
form of legalized pool. Under stress t st 
associations have received gener< 
nent in the past two years Most 
probably, is the newly revised New York law W 
permits marketing agreements whi estrain the 
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ewellyn, Cases M s el ‘ 
2 S J H a, The Law ( 
i r i ry 
¢ ( Bu I ( { 
1 1927) 
4 > 











STATI 





SANCTIONED TRADE RESTRAINTS 














through the associa- 
iges for inducing a 


1 permits the use of in- 
tracts.** Only 
lucts or coop 


le for member 
operative law 

w statute which 
» dump or destrov 


se the price of the re 
he legislature is 
ther than an 
perative as 
30 1 lso amended the 
hat any agri 
nized under 

ould join a 

llowed by the 


ement | ippropriating 
pet lairyt en’s. poul 


anda vege 
Restraints on Marketing Competition (Retailers)*" 


lity of the 

31 there | been a 
st two years 
ousness the 
tlets under the 
management 
re system are, 


the middle 


iriously af 
large scale 
various 


gyorousness 


tuisiana has 


Che Louisiana 

h the heaviest 

Chus if a singi 

nse per store 1s 

$15 to1 perator pays $200 a 


$10,000 per year.** This is in 
I res in common 
he rporation franchise tax 


only one of 
chain 
tame, pre 
ray, with a 
ni 193] 47 


tax, with 


store, 


icense 








rates from $10 a store for stores under six, to $50 a 
store for each store over twenty.“ 

In the same year Arizona passed a statute to the 
same effect*® with a license fee ranging from $3 on 
one store to $25 for each store in excess of twenty.” 

In spite of the fact that Mississippi rates at the 
very bottom of Mr. H. L. Mencken’s list of American 
states in order of culture,®' it has shown some original 


ity in its attempts to guillotine the chain stores. The 
Mississippi tax is levied on the “gross income” (sales 
tax) of retail stores and lies on them all at a one- 


fourth of one per cent rate.** But in the case of chain 
stores (‘more than five stores’) there is levied an addi 
tional tax of another one-quarter per cent, burdening 
the chain with twice the amount of the non-chain enter 
Thus on every dollar sale the chain store 
pays two and a half mills more tax than its small scale 
competitor who controls the state legislature. 


prises.®* 


Oleomargarine 

Hard, indeed, is the lot of him who would market 
a synthetic farm product. He must resign himself, in 
such times as these, to an unsympathetic attitude of 
the farmer-legislators towards free competition in his 
goods. Oleomargarine would seem to be the most 
vulnerable of such products; and rich indeed is the 
legislative fruit of anti-oleomargarine legislation o 
late 

It would seem to be judicially settled that oleo 
margarine is a harmless and nourishing product.** In 
spite of Powell v. Pennsylvania," it is doubtful whether 
a state could constitutionally prohibit outright the sal 
of oleomargarine within its borders. So no outright 
are found. Oleomargarine is merely 


prohibitions 
‘taxed.” 

The Kentucky “tax” starts at ten cents a pound 
on the sale, with an additional assessment of $5 a year 
on every manufacturer, $3 on every jobber, and $2 on 
each retailer. Each hotel that serves oleomargarin 
must pay an additional $3 tax; each restaurant, pic 
wagon, club and what-not, $2, each boarding house $1. 
\ll persons who serve oleomargarine must post con 
spicuously on all four walls: “Oleomargarine Served 
Here,” and if menu cards are furnished the same must 
he conspicuously printed on them. Each tub, firkin, 
box, or package containing the product must be labelled 
on the top, sides, and bottom: “Oleomargarine.” All 
manufacturers and jobbers shipping oleomargarine into 
the state are required to forward to the state tax com 
mission the date, amount, car number, consignee, and 
a list of brands. 

Wisconsin contributes a different but equally op 
pressive oleomargarine tax.°’ Each manufacturer is 
charged an annual license fee of $1,000, and each 
wholesaler is charged $500. Retailers, hotels and res 
taurants must pay $25 a year, boarding house, bakery, 
and candy store proprietors, $5.°% In addition to pay 
ment, copious records must be kept by all persons 
handling oleomargarine,®® and on the filing of his 
weekly records the retail dealer must pay an additional 


six cents a pound tax, and each hotel, restaurant, 


Mr. H. L. Mencken is not always correct He predicted, for 
t re-electior f Herbert Hoover in 19382 See American 
é : admission of this blunder 
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boarding house, bakery, and candy store must do th 
same.” The act also throws in for good measure 
few posting requirements (with addition il expense ) ,' 


and prevents any action in “at y”’ court®? for the re- 
straint or delay in collection of tl 
The Wisconsin legislature coyly declares its pur 


but perhaps the 





pose to be “the raising of revet 

real reason was more frankly stated the same week 
when the legislature memorialized Congress to “enact 
legislation to prohibit the manufacture and sale of ol 
margarine . . . throughout the nited States.”® 


Not satisfied with their handiwork, however, the 


Wisconsin legislature went on a month later ( January 


28. 1932), with amendments that pretend to bring con 
sumers within the scope of the tax. Thus, if a con 
sumer buys direct from an outstate manufacturer, he 
is liable for a one dollar plus six cents a pound license 
for the privilege of using oleon 

Compared with this thoroughgoing legislation 
Mississippi tax of 1932 looks half-h irted. Mild Mis 
sissippi imposes a levy of only $10 a store on retail 
$100 


1 


the 


dealers in oleomargarine, though it does fasten a ‘ 
burden on wholesale It is very likely that this 1s 
a genuine revenue measure, and as such does not belong 
within the compass of this articl [his is, in fact, only 
a minor amendment of the 1930 revenue act that im 
posed a $5 tax on retailers and $100 on wholesalers 
It is to be noted, however, tl 
laid on sellers of butter and only mall tax on cream 
eries ($15 to $50). 

Ohio adds to oleomargarine regulation an act pre 
venting the sale of the artificially colored product 
Louisiana injects a note of | 
margarine one and one-quarter per cent on its gross 


» tax whatever 


sales to provide a fund for tick eradication.” Th 
act is not as ludicrou would m, however, since 
all dairy products are taxed for 1 same purpose, and 
in order to prevent a trade advantage to oleomargarin¢ 
it is necessary to bring it along It is fair to argue, 


none the less, that as lor as ole¢ rgarine tactot 


are not infested with ticks, they should not be required 
to bear a part of the necessar nufacturing cost ot 
their competitors’ | 
Restraints on Service Competition 
Trucks and Buses 
It is quite apparent that the building of lavi 
. AP scanty 


state rights of wa) 
roads at a competitive d 
sion of this situation is beyond tl e of this 


but it is worth noting here that 1 rous state legisla 


tures show a present tendency to equalize the competi 
tive position of thes irriers b gislation. The el 
ment of waste prevent and conservation of existit 
investment, by eliminat luy te service over tl 
same route, is a further tactot1 the enactment 


tatutes 


the se s 
The new Kentucky statute rhaps the frankest 


effort to deal with tl hi , ' k problem A] 
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carriers for hire are required to secure « 
public convenience and necessity, and 
refusing to grant such certificate, the ‘ 

take into consideration the effect that 
operation may have upon public trans} 


ness and facilities of every character w 
sought to be served by the applicant, the public n 


| 
to periorn 
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of the applicant 
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rive or cause undue or unreasonable 
preference to those whom he serves 

the patrons of any common Carrie! 
used in this r the patrons of 


carrier, or to subject the patrons OI 


carrier to an or unreasonabl 


undue 
or disadvantage, or by unfair competition to de 


or imp the service or business of a1 
rie! ear uch contract carrie! 
file with said commission a statement 
1 of such other matters as said cot 
equire . 


Massachusetts extensively revised 1 
bus and truck laws in 1931,"° and t 





road competition was in the minds « 
evidenced by use of the phrase “Tso opt rated | as 
fford a meat I transportation Sil t 
forded by a railroad company.’ S 
re brought under the same sort ot 
same legi ature In the same y 1 st 
\y orgia pass¢ 1 an extensive regulat 
trolling the bus and truck business.‘* South ‘ 
created a commission to study the bus 

Taxation, however, 1s an equall ( n W 
attacking the bus and truck problem, a: ré 
stance of this sanction is the 1932 M 
whose rates ascend on an increasing s 
where six-ton trucks pay a license tec $360 a ve 


tax of three cents a m 





attempt to even up the competit 
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1 
railroads from the opposite side 1s fou! ® . 


N ew Jersey Statute which specific i 
ersey railroad corporations to acquit 
I ulroads Or aly other carriers.” | tatut seel 
vad enou to permit the acquisit1o t 
( rs as W ind if this is true ( 





ve the competitive pressure of ¢ 
against New Jersey railroads. (St 


+} F eourse do littl 1 if the torctat 
this, of course, do iittle good if tne i ( 


It is fair to suggest that these c ; 
forays are straws indicating a fairl tret 
wainst the Sherman Act system It S 
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THE CODE “CAUSE OF ACTION” CLARIFIED BY 
UNITED STATES SUPREME COURT 


ates vs. Memphis Cotton Oil Company the Court, in an Opinion by 
akes a Practical and Pragmatic Attitude Towards 
Its Use for Entirely Different Purposes in Dissimilar Situ- 
History of Term Reviewed, etc. 
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predictable results in this variety of unlike situa- 
tions a number of mutually contradictory theories 
have arisen, which have much to do with legal 
philosophy, but nothing to do with trial conveni- 
ence. For this reason anyone interested in pro- 
cedural simplicity will hail with delight the opinion 
of Mr. Justice Cardozo in the case of United States 
vs. Memphis Cotton Company.* In this case the 
Supreme Court takes a pragmatic and practical 
attitude toward this much abused term. The opin- 
ion eliminates the necessity for abstruse legal 
theology in determining the question when a liti- 
gant may amend his pleadings. It points out that 
where the phrase is used for other purposes than 
in determining the propriety of amendments it 
must have a different meaning fitted to the pro- 
cedural convenience of the situation; that analogies 
drawn from one situation where the term is used 
are not relevant arguments in any entirely different 
one. The effect of the opinion throws the support 
of our greatest court behind the simple and com- 
mon sense definition advocated by Dean Clark in 
the Yale Law Journal in 1925, and later incor- 
porated in his book on code pleading. Dean Clark’s 
definition reads as follows: 

“The cause of action must therefore be such an aggregate 
of operative facts as will give rise to at least one right of ac 
tion, but it is not limited to a single right (if it is ever possible 
to isolate one such right from others). The extent of the 
cause is to be determined pragmatically by the Court, having 
in mind the facts and circumstances of the particular case 
Such extent may be settled by past precedents but the controll- 
ing factor will be the matter of trial convenience, for that is 
the general purpose to be subserved by these procedural rules.” 


What the Supreme Court did in this case seems 
absurdly obvious from any practical point of view 


plaintiff's intestate was killed on the section gang of an interstate 
railroad In the original declaration the only allegation indicating in 
terstate commerce was the fact that the railroad ran from one state to 
another At the trial the plaintiff amended his petition bringing it 
under the Federal Employers’ Liability Act by stating the deceased was 
injured while engaged in aiding interstate commerce. The Supreme 
Court of Massachusetts held that this amendment made a “new cause 
of action” out of the old suit. The new cause of action was barred by 
the statute of limitations which had run during the progress of the 
proceedings. 

It is of course absurd to say that the defendant was misled by 
the absence of this technical allegation Yet the court thought it was 
bound by the definition of a “cause of action” which it took from its 
state reports. It ignored the fact that the Supreme Court of the United 
States passing on the very question in connection with the same federal 
Employer's Liability Act in Missouri K. & T. R. Co. v. Wulf 226 U. S 
570, 38 Sup. Ct. Rep. 185, 57 L. ed. 855, Ann. Cas. 1914 B. 184 (19138) 
had decided that such an amendment did not constitute a new cause of 


he case in the Supreme Court of the S. was not even 


This illustrates the tendency of this general discussion to draw 
away the attention of the court from the trial convenience of the par 
ticular type of case under consideration. Had the court used a pragmatic 
definition of “cause of action” its highly technical result would have 
been impossible 

I U. S. Daily 53; Sup Ct. Rep. 278 (Jan. 9, 1933). 


4. Clark on Code Pleading, p. 84. 
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he is entitled to the rents and profits because of the 
decree of the Court of Appeals, and thus make A’s 
legal title obtained in ejectment of no value, but 
that question has yet to be tried. His appeal to the 
Supreme Court of the United States has resulted 
him no information as to where he stands, 
in a case which has been five years in the courts 

To this opinion Judge Cardozo filed a vigorous 
dissent, asserting that from any pragmatic point of 
view there were not two separate suits involved in 
the case, but only one, the real issues of which the 
court of appeals of the District of Columbia had 
decided. The back of this dissent became 
explicit in the majority opinion in U. S. vs. Mem 
phis Cotton Co. It may be hoped that this opinion 
will serve to restrict the doctrine of Reed vs. Allen 
to its somewhat peculiar facts. 

When in 1925 Dean Clark pointed out that the 
purpose of a definition of a cause of action was 
purely practical, and that it was a benefit instead 
of a harm if this definition permitted a court to 
decide the case on the issues appearing at the end 
of the trial instead of the beginning (providing that 
neither party could show that he had been sur 
prised or injured) he was met with a chorus of 
dissent. The scheme would unsettle the substan 
tive law which was based on decisions on issues 
raised by the pleadings; it would overtax the trial 
judge because he would have only a practical rule 
to guide him; it would confuse the distinction be 
tween law and equity already made vague by legis 
lative attempts to abolish it; it would deprive the 
term “cause of action” of its distinctive characteris 
tics so that it would no longer be a “legal” term; it 
would be judicial legislation. The dissenters then 
proceeded to point out what the “cause of action” 
really was. Unfortunately, however, while they 
were able to agree on their criticism, they were 
never able to agree on their definition. Therefore, 
such dissent from Dean Clark’s practical definition 
served to clear the air. It showed that the most 
learned of scholars were unable to join together 
on any final formulation of a term which had to 
he used in so many completely dissimilar situations." 

In the nature of things this struggle to find a 
universal meaning of the term had to be undergone 
In a judicial system which depends on the ideal 
of impersonal and universal rules for its prestige, it 
often happens that matters which in reality concern 
only trial convenience in which a large element of 
practical discretion is necessary, take on a “sub- 
stantive law” atmosphere and are regarded as at 
the basis of our system of jurisprudence. This 
happened to the term “cause of action” because it 
was thought to be the successor to the common 
law writs on which the substantive generalizations 
of the common law were founded. With a different 
start the term might have developed more prac 
tically, but that is a matter of history. Beginning 
as it did, the phrase had to go through the process 
of attempted generalization to fit all the cases in 
which it was used. Only the confusion resulting 
from this attempt could free us from the definition, 
because conflicting definitions always leave courts 
free so long as they continue to conflict. It re 
mained then only for some one with high judicial 
authority to point out that the matter had better 


in giving 


ideas 


2 See note 6 supra 
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le, since the con- 


be treated with a practical attitu 
ceptions were getting us nowher« 

So far as “cause of action” is concerned this 
necessary process of confusion is so complete that 
Mr. Justice Cardozo’s opinion comes just at the 
right time. Many decisions have already gone over 
to a practical definition based on convenience and 
others are wavering.’ The liberal amendment 
statutes have gone far to remove the technical 
traps in pleading. If the term “cause of action” is 
construed as a rule whose pragmatic application 
must never be permitted to interfere with the rights 
of the parties unless it also interferes too much 
with the convenience of the courts, the pleading 
reform intended by the amendment statutes will 
have been perfected. Arguments on amendments, 
res adjudicata, etc., under this theory will have to 
be addressed to the facts of the particular case. It 
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will be impossible to confuse the issue by 
utterly unlike cases which are relevant only be 
the same term has been used as part of the 
mentative technique. 

It is therefore to be hoped that M d 
Cardozo’s opinion may serve to convince the 
















ers that there is nothing in the rule of stare d 


preventing any court from adopting a pragn 
definition of “cause of action” which permits 
consideration in argument of the element 


tical convenience and discretion. 


9. Toelle, J le f Actions—With Spe 
Montana and Cal i Pra e, 18 Cal. I Rev. 4 ‘74 
Sorchard, Judicial Relief for Peril and Inse t 
79 794-806 1932) Gregory icarious Res { 
tory Negligence, 4 Yale L. J. 831, 840 (19 
I ure in the Legal P { 
I Q % (1931 Har g 
N I 476 (1932 Stalt S 
179 N. F 2, 78 A. I R. 8 ( 
Ir 238 App. Div 2, 2 N 
30 A D 617, 246 N. ¥ 





PROFESSIONAL STANDARDS OF LAWYERS IN 


PUBLIC 


HE final success of the effort of the Chicago 

Bar Association to affirm and uphold proper 

professional standards for lawyers in public 
office, and to secure the discipline of certain attor 
neys of the Sanitary District of Chicag 
charged with violating those standards, is regis 
tered in the decision recently handed down by the 
Supreme Court of Illinois. (No. 20357. In re In 
formation to discipline certain Attorneys of Sani 
tary District of Chicago.) 

The proceeding was novel, in that it arose out 
of facts different from those which had heretofore 
been passed on by the Court. But as Mr. Justice 
Stone stated in concluding the opini 
were not new; they were simply “charges of viola 
tion of the principles of fair dealing and professional 
integrity, which not onl; lud 


» who were 


mn, the charges 


uded in the train 
ing of each lawyer but which have always lain at 
the very foundation of the ethics of the legal pro 
fession. They are but the standards of common 
honesty and common conscience.” 

The information was filed by the Chicago Bar 
Association, by leave of Court, on June 17, 1930 
It charges the attorneys with malfeasance in office 
as members of the Bar of the Court. Specifically, it 
declared that two of the respondents, while acting 
as attorneys for the district, acquiesced in the plac 
ing of an excessive number of lawyers on the pay 
roll of the law department of the district and in 
payment to them of salaries grossly in excess of 
the value of their services to the district, thereby 
permitting fraud to be perpetrated on the public 
Fifty-four other respondents were charged with 
having received salaries from the district without 
rendering adequate or substantial services therefor 

The cause was referred to Hon. Thomas Tay- 
lor, Judge of the Circuit Court of Cook County, 
as commissioner to take proofs and report his con 
clusions of law and fact to the Court. The Com- 
missioner held hearings from Dec. 19, 1930, up to 


are inc 


OFFICE 


ind including Oct. 9, 1931, and mad re] 
sustaining the charges against all but te: 
spondents. Exceptions were filed thereto by 

ous respondents, and by the Chicago Bar Ass 
tion as to certain of them, and briefs and argument 
were submitted. In the decision just rendered 
the Supreme Court the principles of professi 
ethics urged by the Bar Association and embodi: 
in the Commissioner’s report, and most the | 
ter’s findings of fact, were sustained, but the 
cipline recommended by the Commissionet 
generally mitigated. It remained sufficient in « 
case, however, to emphasize professional re spons 


bility in such employment. 


In explaining the course adopted Mr. Just 
Stone said: “It is but just, however, to make all 
ance for the fact that such discipline has not hers 
tofore been meted out on these or similar charg 
And he added this significant warning: “With this 
view, and with the admonition to the Bar generall 
that knowing failure in the duty which the lega 


profession places upon them to protect the pul 
interest while occupying public office may result 
disbarment, the following order is entered as t 
these respondents.” The order in question dis 
barred one respondent, suspended one from pra 
tice for two years, and thirteen until M 


censured twenty-one tor dereliction of pt 





duty, and discharged the rule as to sixteer Fou 
respondents had died during the penden of th 
cause and as to them the proceeding was al 
Taking up first the case of the numerous re 
spondents charged with receiving the mon f the 
district without rendering any services or with ret 
dering grossly inadequate services therefor, tl 


opinion states that “there is no contention that th 


number of lawyers was not grossly in excess of the 






number necessary to carry on the work the de 
partment. Many of these respondents secured 
their appointment through the political ence of 
members of one or the other of the major political 
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hat no such case 


mn of any court. 
spondents were 
hip. Each knew 


ing. Each had 


some judgment as to whether he was giving sub- 
stantial quid pro quo. It is not, and should not be, 
necessary that there be laid down specific rules of 
conduct where a question of professional integrity 
is involved. A lawyer, by reason of his training, 
is to be charged with the knowledge that his client, 
whether an individual or a municipal corporation, 
relies, and has a right to rely, upon his good faith. 
Where, as here, the actual client of the attorney is 
not a board of trustees but the public who pays his 
fees, the attorney knows that he is charged with 
responsibility for fair dealing not only with the 
trustees but likewise the public. Were an informa- 
tion to charge only that respondents had received 
more compensation than the value of their services 
warranted, a different case would have been pre 
sented. There would then be opened a field of in 
vestigation vague and difficult of delimitation. The 
various elements entering into the value of profes 
sional services make it difficult to decide such a 
question with nicety. In the case of a private con- 
tract, where only the party contracting with the 
lawyer is to pay the fee, it may be said that it is 
only when the compensation received is, under the 
circumstances of the employment, so patently and 
grossly beyond reason as to evidence an overreach 
ing of the client that courts will interfere with the 
contract or say that the receipt of such fee by an 
attorney may be considered unprofessional conduct. 
On the other hand, where his salary is not to be 
paid by the individual who employs him but paid 
trom the public treasury or a trust fund, and little 
or no services are rendered, and it appearing to 
him, upon reasonable reflection, that no substantial 
services will, under the circumstances, be required 
of him, the common conscience is sufficient to set 
up a standard of ethics and to warn the recipient 
of such salary that he is taking that to which he is 
not entitled and cannot honestly accept, no matter 
what may be his contract. 

“An attorney under such circumstances may 
not plead the shortcomings of the individuals or 
officials who thus wrongfully contracted with him, 
for he must be held to realize that if he knowingly 
continues in such wrongful contract he becomes a 
party to the wrong. Particularly is this true with 
the lawyer, since his understanding and training 
prompt him to an earlier inquiry and aid him in 
more quickly detecting the wrong. The charge here 
is that the respondents, with reason to believe that 
adequate services would not be required or expected 
of them, continued to thus take public funds know- 
ing that they were violating their ob‘igations, as 
attorneys, to deal fairly. The thing involved here 
is not the right of a tax-payer or of the sanitary dis 
trict to recover the salaries paid, but the professional 
conduct of those who, as members of the legal pro- 
fession, are particularly charged by the ethics of 
that profession with a duty to deal fairly with their 
clients. Neither common law pleadings nor the 
common law rules governing the entries of judg- 
ments are applicable to a proceeding of this charac- 
ter. Nor may technical legal defenses be called 
upon to aid in response to a charge against one’s 
professional integrity where the accused knows that 
notwithstanding a technical defense his conduct 
was ethically and morally without support. Few 
rules could more directly tend to bring the legal 
profession and the courts into disrepute than one 
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hibited that which the average intelligent lawyer 
knows is not fair dealing. If this be not true, then 
the pronouncements of the courts and the leaders 


of the profession that the | 
order of integrity become 

The fact that a lawyer may have considered it 
ethical to take public funds without giving any 
substantial service therefor it is patent to the 
average mind that it was not, can scarcely be said 
to constitute an impressive defense of good motive 
in answer to a inst his profes 
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to a high 
meaningless platitudes. 
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accepted them (People v. 


sional conduct 

“Though these respondents may not have 
known, when employed, that the pay-rolls of the 
sanitary district were loaded with useless attor 
neys, yet if they came to know that such was true, 
the fact that they had a contract with the district 
could scarcely have satisfied their own conviction 
as to the propriety of their remaining on that pay 
roll. While it is true, as urged by counsel for re- 
spondents, that an attorney under these charges is 
entitled to be judged by the cir unde: 
which he acted and not under what was later dis 
closed, (United States v. American Bell Telephone 
Co. 167 U. S. 224; Briggs v. Spaulding, 141 id. 132;) 
yet where the circumstances were such as to indi- 
cate to a reasonable man that was 
unnecessary and that he was receiving compensa- 
tion without substantial services rendered, the duty 
upon him to withdraw became plain, and the fact 
that the trustees were c ng to the payment 
of unearned lawyer 
blameless who Gilbert, 
263 Ill. 85). A lawyer who twice each month, for 
many months, takes a salary from the public know 
ing that he has rendered no service at all or no 
substantial service therefor is guilty of a breach of 
his duty to the public. It is, of course, true that no 
criticism can attach to a failure to render services 
because of illness, if there is need for the services 
and they can be rendered by others without further 
expense to the client. In what we have here said 
no new standard is set up, nor is it necessary to set 
up a new standard of legal ethics in this case. 
These respondents are to be judged by the stand 
ards of common honesty and fair dealing, which are 
not new but are as old as the profession. The can- 
ons of ethics of the American Bat tiation re 
ferred to remind the lawyer that the legal profes- 


sion is a branch of the administration of justice 
and not a mere money-getting trad: Canon 12) 
The lawyer must obey his own conscience and not 
that of his client. (Canon 15) “A lawver will find 


his highest honor in a deserved reputation for fidel 
ity to private trust an li as an honest 
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did dovetail with or contribute to the waste of pub 
lic funds such acts were merely clerical and render 
him in no way responsible.” In support of that 
view counsel for respondent had cited People vs. 
Williams (145 IIL, 573) in which it was said that 
“it is held in numerous English cases that by the 
common law it was the duty of every person hav- 
ing the requisite qualification, elected or appointed 
to a public municipal office, to accept the same, and 
that a refusal to accept such office was punishable 
at common law.” The Court, however, called at 
tention to the fact that the offices affected by the 
rule in the English cases were those attended by 
onerous burdens without appreciable compensation. 
It continued: 

“It is by no means clear what rules of the 
English common law relating to the punishment 
for crime exist in Illinois today independent of 
statute. In Johnson vs. People, 22 IIl., 314, it was 
held that provisions of the Criminal Code relating 
to punishment for offenses not therein enumerated 
applied to acts which were offenses at common law. 
Only those acts deemed criminal under the com- 
mon law as it existed prior to the fourth year of 
James the first (1604) are, in the absence of statute 
so providing, subject to punishment in Illinois. 
Counsel have referred to no American case, and we 
have found none, in which it has been held that in 
the absence of any applicable statute, criminal pen- 
alty for failure or refusal to serve in public office 
may be inflicted. Assuming that courts are to look 
to the English common law for the power to com- 
pel the discharge of official duties or to punish re- 
fusal so to do, it is apparent that the application of 
that power is to be limited to cases lying within the 
reason for its existence as shown by the old Eng- 
lish cases. The office of attorney for the Sanitary 
District of Chicago, with its substantial remuner- 
ation, can hardly be said to be an onerous duty of 
citizenship which may not, in the absence of stat- 
ute, be avoided at will.” And further on: “While 
it may not be doubted that the legislature has the 
power to impose a penalty for refusal to perform 
the duties of an office such as here involved, no 
such statute has been enacted in this State. 
Respondent, while filling the office, could doubtless 
be required to carry out the lawful orders of the 
board, but this affords no basis for saying that he 
may be compelled by mandamus to do that which 
effectuated an illegal act of his superiors. The 
reason for the ancient common law rule as to 
burdensome offices of the town or parish does not 
exist in this case, and it may well be urged that no 
such rule should be applied to compel continuance 
in offices carrying large emoluments, in the absence 
of proof of injury to the public service by the resig- 
nation of the officer. It may be further observed 
that it is to be doubted whether the courts could 
by mandamus require that an officer perform an 
official act demonstrably against the public inter 
est. It seems certain that they would not do so.” 

The head of the department and certain other 
respondents asked for a rehearing, which was de- 
nied Feb. 23, 1933. The Court did, however, change 
its opinion as originally handed down so as to re- 
duce the suspension periods of various respondents. 
This digest embodies the final changes. 
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A SIGNIFICANT DECISION 

The movement for the passage of De 
claratory Judgment Acts in State and Nation 
should receive a decided impetus from the 
decision of the Supreme Court of the United 
States in the case of Nashville, Chattanooga 
and St. Louis Railway vs. Wallace, which is 
reviewed in this issue. In that case the Su- 
preme Court assumed jurisdiction to review 
an appeal from a final judgment rendered by 
the Supreme Court of Tennessee, brought 
under the Declaratory Judgment Act of that 
State, and involving a question of constitu- 
tional right. 

The procedure authorized by the Ten 
nessee statute, as a footnote to the opinion 
by Mr. Justice Stone states, has been exten- 
sively adopted both in this country and 
abroad. In fact, the same or similar proce- 
dure is now authorized in twenty-nine Amer- 
ican States and has arisen in response to an 
insistent demand for preventive justice. 
It is therefore evident that the deci 
sion, which recognizes the adoption of 
new methods of procedure as the business of 
the States, and which definitely outlines the 
sort of causes arising under the declaratory 
method which the court holds itself consti 
tutionally empowered to review, is of wide 
interest and importance. 

There have been various statements by 
the Court in fairly recent cases disclaiming 
the power to render a purely declaratory 
judgment. It is now evident of course that 
the statement had nothing to do with the 
question of declaratory procedure as such, 
but referred to such proceedings as in the 
Court’s opinion did not involve a “case” or 
“controversy” in the constitutional sense. 


In the Tennessee case it found that all 
elements of a case or controversy were p 
ent, that the appeal was from a final det 
mination of the rights of all parties at in 
est by the highest court of the State, 
that a Federal question was involved. 
therefore proceeded to review it and rend 
a decision affirming the decision of the St 
Supreme Court. 

The Court not 
which the Legislature has attached to 
proceeding as of special significance o1 
determinative of the jurisdictional quest 
in any way. It looks beyond the mere w 
“declaratory” to the facts involved, and 
notes that “the issues thus raised and 
cially determined would constitute a cass 
controversy if raised and decided in a s 
brought by the taxpayer to enjoin the 
lection of the tax.” It brushes aside the id 
that process or execution to carry a judg 
ment into effect is an indispensable adjur 
to the exercise of the judicial function. Most 
important of all for the twenty-nine juri 
dictions in which the “declaratory juds 
ments” legislation has been passed, it sa 
that the Constitution does not require “th 
the case or controversy should be present« 
by traditional forms of procedure, invoki 
only traditional remedies.” On this point 
continues: 

“The judiciary clause of the Constitu 
tion defined and limited judicial power, not 
the particular method by which that powe 
might be invoked. It did not crystallize int 
changeless form the procedure of 1789 
the only possible means for presenting 
case or controversy otherwise cognizable | 
the federal courts. Whenever the judici: 
power is invoked to review a judgment of 
State Court, the ultimate constitutional pu: 
pose is the protection by the exercise of tl 
judicial function of rights rising under th« 
Constitution and laws of the United States 
The States are left free to regulate thet 
own judicial procedure. Hence, changes 
merely in the form or method of proceduré 
by which federal rights are brought to final 
adjudication in the State Courts are not 
enough to preclude review of the adjudica 
tion by this court, so long as the case retains 
the essentials of an adversary proceeding, 
involving a real, not a hypothetical contro- 
versy, which is finally determined by the 
judgment below.” 

The whole question of the power to re 
view of course turned on the meaning as 
signed to the words “case” or “controversy,” 


does regard the 





sed in the 
that the re 


proceeall 


] 
* Cit 


( nted such a 


istinguish 


In whic! 


troversy eX! 
nt Was 
tract defini 
Statut 
. tes, Or a 


“not 
I 


+« 


uld be inan ut 


“+ 4 . 
acts, aS W 


( rty Ware h 
| other cases 


. ; 
previous d¢ 


ning 
V} 


s 


mber, 1928, i 


\n extract 


e Case WaS DI 


tatement in 
rty Wareht 


jurisdictiot 


udgment,” hi 


ossible for 


ourt to refus 
tionality ofa S 


ssue involvit 
d been bes 
eclaratory ji 
nce to such 


sion of a Stat 


tional questio1 


tie iable fede I 
tion, but no 





egun by de 
he fact that 
lopted dec] 
vould seem | 
ion will be 


ime 


uestion. It 
he Tenness 
eclaratory) 
nee of ( 


aws, and 1 
’ 


see Supreni ‘ 





The court 


; 
e¢ 


ynsti 


EDITORIALS 








tution. And in decid- 


essee appeal, though based 


; 
) 
Li 


The 
Lilt 


Case, 


iro! 


a “declaratory judg- 
statute of the State, 
the Court was careful 
n a number of other 


had held that no case or 


:. 
att 
by 

as 1 
s10n 


erta 


For instance, the ap- 
empting to secure an 
the Court of the valid- 
n Muskrat vs. United 
advising what the law 
in or hypothetical state 


thought” to be the case in 
use if 


o. vs. Grannis and sev- 


which loom large in the lit 


subject of declaratory judg 
e other distinctions made as 
isions the reader is referred 
\ criticism of the distinc- 
the most important of these 
und in an article on “The 

and Declaratory Judg 


n M 


sue ol 


Borchard in the De- 
the JOURNAL. 


from the same article seems 
anticipate the situation which confronted 
e U.S. Supret 


+h 
l¢ 


e Ce 


uurt when the Tennes- 


sented. Commenting on the 


opinion in the second Lib- 


Case 


rev 


ays: 


that “This court has 
iew a mere declaration 
“Would it really be 


United States Supreme 


te st 


sitio 
ourt 


final. 


to pass upon the constitu- 


itute or upon any other 


Federal right, if the case 
in the State court under 
idgment procedure? Adher- 


n might make the deci- 
on a federal constitu 
Could it present a jus- 


question if begun by injunc- 
justiciable federal question if 
ratory action? In view of 
venty-three states have now 
ratory judgment procedure, it 


rh] 


oni 


y | 


yrobable that the ques- 


squarely presented at some 


Ic OC 


iven its answer to the 


partly based on the terms of 
Statute, which follows the 
loments Act of the Confer- 


1s 


las often beet 


urt. 


Lil 


Sir 7 


ers on Uniform State 


on the fact that the statute 
construed by the Tennes- 


“which has c ynsistently 





held that its provisions may only be invoked 
where the complainant asserts rights which 
are challenged by the defendant, and pre- 
sents for decision an actual controversy to 
which he is a party, capable of final adjudi- 
cation by the judgment or decree to be ren- 
dered.” Situations parallel to that in Ten- 
nessee are doubtless to be found in most of 
the other jurisdictions having a Declaratory 
Judgment Act. This decision should give 
great encouragement to the movement for 
the enlargement of the field of usefulness of 
the judicial institution so that it may no longer 
be necessary to postpone the application for 
the determination of a controverted question 
until damage has resulted and a more timely 
remedy by an adjudication which shall pre- 
cede and prevent the injury may be insured. 


AMERICAN BAR RADIO PROGRAMS 
ATTRACT ATTENTION 

HE radio programs presented by the American 

Bar Association over the Columbia Broadcast- 
ing System in cooperation with the National Ad- 
visory Counsel on Radio in Education continue to 
attract a large amount of interest from the profes 
sion and the public. 

Questions have come in from all parts of the 
country and while the most enthusiastic comments 
which have been received are from lawyers, it is 
apparent that there is a large group of the public 
who are tuning in regularly on the series. 

During the month of April the following 
speeches are scheduled on the dates given from 6 
to 6:30 P. M. Eastern Standard Time: 

April 2—What Is the Bar Doing to Improve 
the Administration of Justice? by Guy A. Thomp- 
son, former President of the American Bar Asso- 
ciation. 

April 9—Reforming the Law Through Legis 
lation, by Henry W. Toll, Managing Director of 
the American Legislators’ Association, and Profes- 
sor Edson R. Sunderland of the University of 
Michigan. i 

April 16—Hurdles in the Path of a Candidate 
for Admission to the Bar, A Round Table Discus- 
sion, by Philip J. Wickser, Secretary of the New 
York Board of Law Examiners, Theodore 
Francis Green, Governor of Rhode Island, and Rob- 
ert T. McCracken, Chairman of the Philadelphia 
County Board of Law Examiners. 

April 23—The Lawyer Looks At His Respon 
sibilities, by Newton D. Baker, former Secretary 
of War, President of the American Judicature 
Society. 

On April 30 a program will be given from 
6-6:30 P. M. Eastern Daylight Saving Time. 

April 30—How the Law Functions, by Pro- 
fessor Karl N. Llewellyn, of the Columbia Uni- 
versity Law School, Professor Walter Wheeler 
Cook, of the Institute of Law of Johns Hopkins 
University, and Jerome Frank, of the Yale Law 
School. 
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Discretion, Decline to Take Jurisdiction 
Questions Relating to Management of Internal Affairs of Corporation Organ 


REVIEW OF RECENT SUPREME COURT DECISIONS 


kruptcy Case to Bar State Claim for Taxes Not Pres 


] ] : iz 


| Court Sitting in One State May 
of Case Requiring Determinati 


a | 


under Laws of Another State—Fourteenth Amendment and State Practi 


on Appeal 


Correct Erroneous Judgment—Court’s Power to Impos 


Sentence after Temporary or Permanent Suspension—Formal and 
Informal Signatures to Bills of Exception—Jurisdiction to 
Review Decree under State Declaratory Judgment Act 


By Epcar Bronson TOLMAN* 


Bankruptcy—Priority of State Taxes—Barring 
Claims for Taxes 
A federal court in bankruptcy may by order bar the 
claims of a state for taxes against a bankrupt, if the state 
fails to make proof of its claims within the period pre 
scribed for presenting such proof 


New York v. Irving Trust ( \ Op. 499: Sur 
Ct Rep Vol. 53, p 389 \1 BR. R Y. S.) 28 

In this case the Experimenter Publishing Compan 
was adjudicated bankrupt March 6, 1929. Thereafte1 
on July a 1929. the referee | 1 r dit cted that 
“proof of any and all claims which the State of New 
York may have against the estat f the bankrupt 
should be filed within 60 d ifter st e of the order 
The order was served July 18, 1929 

October 20, 1929, the Stat ed notice of a pos 
sible demand for addit rat taxes for 1917 
to 1929, stating that definite claims therefor would be 
presented when necessary report ild be obtained 
No further proof followed 

On March 30, 1931, the refere etition of the 
trustee, ordered the notice of October 20th stricken 
from his files, and held that the claim for taxes could 
not be filed after the expiratiot time fixed i 
the order. The district court appr | this, and the 
circuit court of appeals affirmed the judgment, but 
without prejudice to an apy tion by the State p1 
senting an actual clain h « wudited, and 
showing why it should be paid, at hich time th 
trustee might also contest the cla 

On certiorari the only questiot nsidered in the 
Court’s opinion, by Mr. J] McReEYNOLDS, was 
the powel! of the district court to Prant the motion to 
expunge. Sustaining this power, Mr. J 1cE McREeyn 
OLDS pointed out that the orderly and expeditious settle 
ment of bankrupt estates is fundamental purpose ot 
the Bankruptcy Act, and that to accomplish that pur 
pose bar orders are necessary in regard to claims by 


a state. 


The extant Bankruptcy Act—Se 
United States District Courts shall | 
and undertakes to give t 
bankrupt; to allow or disallow ms; to take ch 
property of bankrupts I 
reduced to money and distributed; 1 termine contro 
versies in relation theret t lose estates when fully ad 
ministered; and make sucl l I 
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Conflict of Laws—Federal Courts—Determination 
of Questions of Law Affecting Foreign 
Corporations 

A federal court sitting in one state may, in the exer 
cise of its sound discretion, decline to take jurisdiction of a 
case requiring a determination of questions relating t 
the management of the internal affairs of a corporation 
organized under the laws of another state, particularly 
where the questions involve the interpretation of statutes 
of the state of corporate domicile which have not been con 
strued by the courts of the latter state. 

Rogers v. Gu ty Trust C 
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ls of complaint 


plaintiff's right in the courts 


ground that the case involved 

to internal corporate affairs 
lersey laws on which there were 
to guide the federal court 

l \ ded b nch, con 


lan authorized and the 
ler the New Jersey statute, 


and directed dismissal of the complaint. One judge of 


the circuit court dissented. 

On certiorari the Supreme Court by a divided 
bench upheld the decree of the district court, and held 
that the dismissal of the complaints should be without 
prejudice. Mr. Justice BurTLer delivered the ma 
jority opinion, and stated that while the district court 
had jurisdiction it could, in the exercise of a sound dis 
cretion, refrain from exercising it and remit the plain 
tiff to a more appropriate forum. 

The authorization, allotment and sale of the shares in 
question involved the proportionate ownership of stock 
holders and their rights imfer sese. Unquestionably the 
steps taken and proposed to formulate and carry out the 
plan constitute the conduct and management of the internal 
affairs of the tobacco company. The controversy is solely 
between the plaintiff and other stockholders not participat 
ing in the distribution on one side and the purchasers of the 
new stock, the corporation, its directors and officers on the 
other. When, by acquisition of his stock, plaintiff became 
a member of the corporation he, like every other share 
holder, impliedly agreed that in respect of its internal affairs 
the company was to be governed by the laws of the State 
in which it was organized. His rights, whatever the tri 
bunal chosen for their vindication, are to be determined 
upon the ascertainment and proper application of New 
Jersey law. 

It has long been settled doctrine that a court—state 
wr federal—sitting in one State will as a general rule de 
cline to interfere with or control by injunction or otherwise 
the management of the internal affairs of a corporation or 
ganized under the laws of another State but will leave 
controversies as to such matters to the courts of the State 
of the domicile While the district court had jurisdic 
tion to adjudge the rights of the parties, it does not follow 
that it was bound to exert that power. It was free 
in the exercise of a sound discretion to decline to pass upon 
the merits of the controversy and to relegate the plaintiff 
to an appropriate forum. Obviously no definite rule 
of general application can be formulated by which it may be 
determined under what circumstances a court will assume 
jurisdiction of stockholders’ suits relating to the conduct of 
internal affairs of foreign corporations. But it safely may 
be said that jurisdiction will be declined whenever con 
siderations of convenience, efficiency and justice point to the 
courts of the State of the domicile as appropriate tribunals 
for the determination of the particular case. 

As bearing on the propriety of not taking juris 
diction here, Mr. Justice BUTLER pointed out that the 
constitutional validity of c. 175 was drawn in question 
as well as its true meaning and intent, which has never 
been passed upon by the state courts of New Jersey. 

The determination of plaintiff's contentions requires not 
only the ascertainment of the true meaning and intent of 
c. 175 of New Jersey Laws, 1920, but also its constitutional 
validity. Its provisions have never been construed by the 
New Jersey courts and they or their like are not familiar 
in the statute law governing corporations organized in other 


States. And other New Jersey statutes among which are 
c. 195, Laws of 1917, and c. 318, §16, Laws of 1926, are 


claimed by plaintiff to have an important bearing upon this 
case. But the courts of that State have had no, occasion to 
consider the interrelation, if any, between them and c. 175 
pursuant to which the stock in question purports to have 
been issued to employees. A mere inspection of the New 
Jersey statutes directly involved suggests grave doubts as to 
their proper application to the facts in this case and the 
difference of opinion expressed below confirms that im 
pression 

So far as concerns the cancelation of the allotted shares 
and other relief sought by plaintiff the situs of the stock is 
in New Jersey and all questions relating to the validity of 
the plan, authorization, issue, allotment and sale of the same 
may be conveniently and effectively determined in New 
Jersey courts, the authoritative and final interpreters of the 
statutes of that State. A proceeding in rem is authorized, 
process therein may be served by publication and a decree, 
final and binding upon all, canceling or sustaining the stock 
may readily be enforced The facts and circumstances 
disclosed by the record clearly bring this case within the 
general rule and abundantly justify the exercise of discre 
tion on the part of the district court in dismissing the bills 
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arm’s length. They were « led to read the proposal in 
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The defendants gave a joint notice of appeal 
“from that certain judgment against the de- 
fendants and each of them, and from the whole there 
of.” Two bonds were given by the Surety Company, 
executed solely by it. One was for costs, and the other 
the supersedeas bond on which the challenged judg 
ment was entered. It recited that “if the said judgment 
appealed from or any part thereof, be affirmed” and 
“if the said appellant does not make such payment 
within thirty days from the filing of the remittitur from 
the Supreme Court in the Court from which the appeal 
is taken, judgment may be entered on motion of the 
respondents in their favor against the undersigned 
party.” 

The State Supreme Court affirmed the judgment 
as to Anderson and reversed it as to the Singer Com 


pany. On filing the remittitur the appropriate new 
judgment against Anderson was entered in the trial 
court. It remained unpaid for more than thirty days, 


and the Baldwins, without notice to the original de 
fendants or to the Surety Company, moved the trial 
court for judgment against the Surety Company, and 
judgment was entered accordingly. 

The Surety Company conceded that by executing 
he bond it became a party to the litigation; and that if 
the effect of the bond was to stay the judgment against 
Anderson, consent had been given thereby to the entry 
of judgment without notice and the judgment would 
be unassailable. It contended, however, that, properly 
construed, the bond did not stay the judgment against 
Anderson, but solely as against the Singer Company ; 
that hence it had not consented to the entry of judg 
ment on Anderson’s failure to pay; and that the judg 
ment against it entered without notice and opportunity 
of a hearing on the construction of the bond, was void 
because violative of the requirements of due process 
In deciding the cases Mr, JUSTICE BRANDEIS stated that 
the judgment in No. 3 was affirmed for failure of the 
Surety Company to make seasonably the federal claim 
It was pointed out that the Surety Company had moved 
to vacate the judgment, urging only state grounds, and 
that when the State Supreme Court reversed the trial 
court’s order vacating the judgment, it had done so 
upon the ground that the only issue before the court 
on the motion to vacate was whether it had jurisdiction 
to enter the judgment on the bond. If that judgment 
result of erroneous construction of the bond, 


was the 
the remedy was by appeal, not by motion to vacate it 
The Surety Company petitioned for rehearing in 
the State Supreme Court, and then for the first time 
urged its contention that the rendition of the judgment 
violated the Fourteenth Amendment. This was thought 
insufficient to serve as the basis of review of the federa 
claim 
The federal claim there made cannot serve as the basis 
for review by this Court. The contention that a federal 
right had been violated rests on the action of the trial court 
in entering judgment without giving notice and an oppor 
tunity to be heard. The same ground of objection had been 
raised throughout the proceedings but solely as a matter of 
state law. There had been ample opportunity earlier to 
present the objection as one arising under the Fourteenth 
Amendment. . This is not where, the 
federal claim arose from the unanticipated disposition of the 
the close of the proceedings in the state Supreme 


a case 


case at 
Court . Nor is the federal claim based 
upon the unanti ipated act of the state Supreme Court in 


giving to a statute a new construction which threatened 


rights under the Constitution 
The Court held that the federal district court's 
decree denying an application for an interlocutory in 
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Criminal Law—Procedure 
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write his name cr his distinctive appellation, but the ques- 
tion remains as to what writing of that character is to be 
deemed sufficient for the purpose of authenticating his offi 








cial act re is no rule that he shall adhere to the pre 
cise form Ss name as it appears in his commission. The 
full name of the officer may or may not be used. Not 
intrequently christian names are omitted, in part or alto 


gether, or are abbreviated or indicated by initials. In some 
of the most important communications on behalf of the Fed 
eral Government, only the surname of the officer is used. 
When an officer authenticates his official act by affixing his 
nitials he does not entirely omit to use his name; he simply 
abbreviates it, he uses a combination of letters which are 
part of it. Undoubtedly that method is informal, but we 
think that it is clearly a method of “signing.” It cannot be 
said in such a case that he has utterly failed to “sign,” so 
hentication of his official act, in the absence of 
requirement, is to be regarded as abso- 


e! 


mit 
it 





We do not approve the signing of bills of exceptions 
mere y the initials of the judge, but we regard the ques 
t as one of practice,—of regularity, not of validity. In 


the instant cases, the District Judge authenticated his allow 
ance of the bills of exceptions by a form of signature easily 
and actually identified as his. No one was misled or in 


We perceive no reason why petitioner should lose 
its right to have the rulings upon the trial appropriately 
reviewed appellate court, merely because the District 
Judge failed to sign his full name. This is precisely the sort 


the 





of defect which the Congress has provided shall not impair 
the substantial rights of the parties. 28 U. S. C. 391 At 
most, in the interest of a better practice, the bills of excep 
tions could have been returned for a more formal signa 
ture, but even that course was not necessary. 

The case was argued by Mr. Lee M. Friedman 
for the petitioner, and by Mr. Martin Witte for the 
respondent 
Federal Courts—State Statutes—Jurisdiction to 


Review Decree Under State Declaratory 
Judgment Act—State Excise 
Taxes on Gasoline 

A case or controversy within the judicial power of the 
Supreme Court is presented by an appeal from the judg- 
ment of a State Court in a suit under the State Declaratory 
Judgment Act, where the statute of the State authorizes 
such suit only in cases where the complainant asserts 
rights which are challenged by the defendant and presents 
an actual controversy to which the latter is a party, capable 
of final adjudication, and where no declaratory judgment 
may be rendered unless all persons who may be adversely 
affected by it are before the Court. 

A State tax imposed on the storage and withdrawal of 
gasoline is not an unconstitutional burden on interstate 
commerce as applied to gasoline stored and withdrawn by 
an interstate rail carrier, when the tax is laid on a storage 
and withdrawal of the gasoline prior to its use in generating 
motive power in interstate railway operation. 

Nashville, Chattanooga & St. Louis Ry. v. Wal 
Adv. Op. 444; Sup. Ct. Rep. Vol. 53, p. 345 

This case came before the Court on appeal from 
the Supreme Court of Tennessee which had affirmed a 
under the Declaratory Judgments Act of the 
State, upholding the validity of a state excise tax on 
the storage of gasoline. In setting the case down for 
argument the Court called the attention of counsel to 
the question whether the proceeding presented a cas 
cognizable under the federal judicial 
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Court, in an opinion by Mr. Justice STONE, unani 
mously held that the litigation presented a case within 
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STONE examined the nature of the proceeding and its allegations of threatened irreparable injury 
effect on the appellant’s rights. ; terial only if an injunction is asked, may likey 
The Te aE Ne OR ne pensed with if, in other respects, the contr vers 
le ennesse¢ claratory Judgments Act con is, aS in this case, real and substantial. Such 
fers jurisdiction on courts of record “to declare port and effect of our decision in Fidelity National 
rights . . . whether or not further relief is or could be Swope, (274 U. 5S. 123), where it was held 
claimed.” The declaration may be affirmative or nega judgment rendered by a state court in an 
rage tige a abuse , ~_ ° 5% ceeding brought under a state statute to 
tive in form and effect “and such declaration shall have validity of liens about to be imposed for be 
the force and effect of a final judgment or decree.” under a city improvement ordinance, presented 
the appellate jurisdiction of this Court. A 
must consider the constitutional questions 
appeal. 


It expressly provides for determination of rights under 
the statute by any person affected thereby. 

Under the Act the court may refuse to render a In disposing of the merits of the cas 
declaratory judgment where, if rendered, it “would upheld the validity of the challenged 
not terminate the uncertainty or con roversy giving ris¢ jected appellant’s contentions that it imp 

> - ners 99 ; +1 . rel; : 7 > - > - ° . ‘ . 
to the proceeding. ] urther relief may be granted in gasoline while still in interstate commer 
a case on the basis of the declaratory judgment or de- was in effect a tax on the use of the ¢ 
cree. Section 11 of the Act requires that all persons business as an interstate carrier, and thus 
shall be made parties who have or claim any interest tutional burden on interstate commerce 
which would be affected by the declaration, and the The first contention was rejected be 
rights of persons not made parties are not prejudiced The gasoline, upon being unloaded and 
by the declaration. to be a subject of transportation in interstat 

The Court also noted the construction placed upon and lost its immunity as such from state taxat 

r - 4h * 1- ’ . . 
the Act by the Tennessee Supreme Court which per [he appellant’s second contention 
mits it to be invoked only where the complainant’s upon the ground that the tax is an excis 
claims are contested by the defendant, so that an actual age and withdrawal of the gasoline, and 
controversy between the parties is presented tional exaction, since its effect on interstat 

This statute has often been considered by the highest is indirect and remote. As to this Mr 

court of Tennessee, which has consistently held that its said : 

provisions may only be invoked wh he complainant as We cannot say that the tax is a for! 
serts rights which are challenged by the defendant, and pre interstate commerce bec ause appellant u 
sents for decision an actual oversy to which he 1s a subsequent to the incidence of the tax, as 
party, capable of final adjudication by the judgment or de interstate commerce. Taxes said to burde: 
cree to be rendered . » It has also held that no judg merce directly when levied upon or measur¢ 
ment or decree will .be rende when all the parties who tion of interstate commerce or gross receipts 
will be adversely affected by it are not before the Court. it, are beyond the state taxing power 

The nature of the proceeding under review was levied upon the use of gasoline in get 
then examined and it was found to be substantially power for a terry boat used exclusively in int 
. ; _ hank ? , merce has been held to be so direct and immediat 
like a suit to enjoin collection of the tax, the only on the commerce itself as to be invalid 
differences being that there was no allegation of But interstate rail carriers are not wl 
irreparable injury and no prayer for an injunction from other forms of non-discriminatory state 
it ~ sie ; michyg houg » burden of the tax i ndirecth 

Thus the narrow question presented for determination — the a i r the pach thus indirectly 

. " . : all pose OT 1¢ ~ ate Oo lerce 
is whether the controversy before us, which would be justi- a bs * a Tt Bese = +r ce ‘d ey pe 
ciable in this Court if presented in a suit for injunction, is pec pe Aig ae a pe ed that, wht 
any the less so because through a modified procedure ap- < eaten ‘ii . pote ak a _ tthe tare 4 
pellant has been permitted to present it in the state courts, cae ” : il ee a . — — 
. . ¢ : . State O ie -, aS it é ») TAX « tiant 
without praying for an injunction or alleging that irrepara- a ee oo oe oS a oe 
: ite § . ag > aos im rolling stock or other instruments of interstat 
ble injury will result from the collection of the tax. ' 
; ' which are subject to local property taxes 

Holding that the Constitution does not require that power to tax property, the sum of all the right 
a controversy shall be in the traditional form of pro incident to ownership, necessarily includes tl 
cedure in order to be cognizable by the federal courts, its constitutent elements. . . Hence, there 

valid objection to the taxation of the exer 
and that the present proceeding was a case or con r power ident to appellant’s owners! 
: ; oO incident to appellant’s o ship of 
troversy subject to review, Mr Jt STICE STONE said which falls short of a tax directly imposed 
The issues raised here are the same as those which interstate commerce. . . Here the tax is 


under old forms of procedure could be raised only in a suit successive exercise of two of those powers, th 
r one to rec he tax after its pay- withdrawal from storage of the gasoline. Bot! 

ment. But the Constitution does not require that the case completely exercised before use of the gasol 

or controversy should be present by traditional forms of commerce begins Che tax imposed upon tl 

procedure, invoking only tr ional remedies The judici therefore not one imposed on the use of tl 

ary clause of the Constitution defined and limited judicial instrument of commerce and the burden of 


for an injunction o 


the 


power, not the particular method by which that power and remote from the function of interestate 


might be invoked. It did not crystalize into changeless to transgress constitutional limitations 
form the procedure of 1789 as the nly possible means for Che case was argued by Mr. Fi 
presenting a case or controversy otherwise cognizable by the appellant, and by Messrs. W. F 
the federal courts. Whenever the judicial power is invoked > a - , a 
to review a judgment of a state court, the ultimate consti- EK. F. Hunt for the appellees. 
tutional purpose is the protection, by the exercise of the 
judicial function, of rights arising under the Constitution 
- ’ " Tews } tate Th : Te f free . . 
and laws of the Un ted S ates ; The ates are left free to Signed Articles 
regulate their own judicial procedu Hence, changes 
merely in the form or method of procedure by which federal As one object of the American Bar Ass 
rights are brought to final adjudication in the state courts is to afford a forum for the free expressi 
are not enough to preclude review of the adjudication by the bar on matters of importance, and as the 
this Court, so long as the case retains the essentials of an opinion is necessary in order that different aspects 
adversary proceeding, involving a real, not a hypothetical ters may be presented, the editors of this ] 
controversy, which is finally determined by the judgment responsibility for the opinions in signed article 
below . . . As the prayer for relief by injunction is not a extent of expressing the view, by the fact of 
necessary pre-requisite to the exercise of judicial power, the subject treated is one which merits attenti 











STATUTES REGULATING LIABILITY OF OWNER 
OR OPERATOR OF AUTOMOBILES FOR 
INJURY TO GUEST 


and Minority Rules Apart from Any Statutory Limitation of Liability—Holding of 
ts on Le tive Action in Various States Defining Duty of Owner or Operator— 
titutior of Guest Statutes Imposing Liability Only in Case of “Gross Neg- 


ligence,” etc., Upheld—Definition of Terms 


By Hon. SUMNER KENNER 
Circuit Court, Huntington, Indiana 





. rH to af tatutory duty, the 
W. S itties be stated as follows: That 
o i n automobile ov an invited 


through the negligence of the host; then also the 
host is freed from liability, even though his negli- 
gent act may have been induced by the excessive 


9 le care in its use of an intoxicant or other similar factor. 
ibly to expose him to “The purpose of the act is thus clear; likewise, 
hazard of the constitutional provision needs no further eluci- 
dation. And, from the clearly expressed purpose of 
e of the minority rule, some- the latter, it must follow that, if prior to the enact- 
led the isetts rule, holds that gross ment of the Constitution a host, who transported 
( to hold the without charge a guest, owed to the latter a duty 
ran injury to exercise care, and if the law recognized that a 
( breach of that duty, with a resultant injury, afforded 
eve slatures have the guest a cause of action, this jural right the con- 
in 1 in others stitution preserved against legis!ative abolition 

paki the part Ol the legislature then sought to withhold jural signifi 
e purpose of this cance from a breach of duty which previously was 
thes Shit and the regarded as a cause of action. But the purpose of 
ther se! the constitutional provision was to safeguard those 
2 Ss passed in Oregon pro- ancient rights and preserve as enforceable causes of 
ho as a guest in any au- action any breach of them which resulted in injury 


iry sl no right 
vner or driver. It 


have 


to another. The two purposes being in conflict, the 


ery é, was constitution must prevail... The proponents of 
that ptance of a free ride as a this act doubtlessly felt it was unjust that one who 

be pt ed to be a waiver of said gratuitously conveys another in his automobile 

iry caused by should be subjected to a claim for damages if an 

the « In April, 1927, one injury should befall the latter. But if the buttress 

M. St I ( hile riding as a erected by this constitutional provision for the safe- 


1d the lower court dis- 


statute. In 





guarding of long-established rights can be pierced 


. ( ¢ € st by this piece of legislation, an entry will be effected 
th Supreme Court,” aiter calling through which may come other legislation in sub- 
to the pt n of the Oregon constitu- stitution for the safe-guarded common-law rights.” 

sorts shall have remedy In a Michigan statute the owner or operator 

lue course for injury done him in his was relieved from liability unless such accident shall 
t it the purpose of the have been caused by the gross negligence or wilful 

re u leprive a guest of redress in and wanton misconduct of the owner or driver, and 


¢ negligently inflicted upon  ynless such gross negligence or wilful and wanton 
> | ‘ } smicr t¢¢ nenortec . > a . . e : 
as being tra rted with- misconduct contributed to the injury, death or loss 
oe re fact that the two did not for which the action is brought. 
t thei rights should be such could In holding the act constitutional, the Supreme 
Iter the s ikewise the act fixes the (Court® said: “It would be threshing old straw to 
( the capacity discuss the accepted fact that the motor-car has pre- 
t ne es. Thus, for sented social, financial, and governmental problems 
f | “Tet ; . . *¢ . . - 
ge of discretion 1s which justify the legislature in reasonably classify- 
ted upon him — . 

4. After the decision of Stewart v. Houwk, (3) supra, the Legis 

A ‘ ‘ AL. R lature of Oregon passed another guest statute exonerating the driver 
} and ¢ except the accident was intentional or caused by his gross negligence 

< B eld Cy Aut or intoxication or his reckless disregard for the right of others 

\ Law (9tl This statute was before the court in Storla vs. Spokane, etc., 

g Transp. Co. (Ore.) 297 Pac. 367 and Smith v. Laflar (Ore.) 2 Pac. 

Se (2nd) 18, but its constitutionality was not there questioned 

S oO I 8, 272 Pac. 893, 5. Naudzius v. Lahr, 253 Mich. 216, 234, N. W. 581, 74 A. L. R 


1189. 
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ng liabil- 
er, 1s most 
taught never 
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is ride to one 
ng astorm. If, 
greatest 
riticizes 
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nearly every 

claimed in 
erator ol 


e of 
ng with him 
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rievous fraud 
perfectly clear 
e amendment 
se of prevent- 
ictices.” 
1és, it would 
statutes hold- 
case of “gross 
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used by the 
hts of others” 


t is interest- 
the several 
tion made 


liscussing 

n many juris 
nto degrees is 
the concept 
negligence’ and 
this state the 
uently recog- 

s been de- 

is ‘an entire 

of so slight 
that there 
velfare of 
h would 


i\difference to 


= 
1i¢ 


id: “A very 
1 ‘gross negli- 
iding of them 
greed upon the 


1 to this term 


The word ‘negligence’ possesses a definite meaning 
because it is based upon the conduct of a specific 
individual: that is, the reasonably prudent person. 
But no definition of the term ‘gross negligence’ 
which has come to our attention assumed that the 
meaning of that term was based upon the conduct 
of some person whom the common law had selected 
as a standard, unless it be possibly the conduct of 
a careless, thoughtless, or inattentive person. Such 
being true, it is difficult for ‘gross negligence’ to 
achieve the definiteness of meaning that ‘negli 
gence’ possesses Its import, in individual in 
stances, will possibly be affected somewhat by the 
manifest purposes of the legislative act. Clearly 
the object of the present act is to relieve the host 
from liability for ordinary negligence. It evidently 
intends that the law applicable to the automobile 
host should make a distinction between the care 
owed to a gratuitous guest and a paying passenger 
somewhat comparable to distinctions made by 
other branches of the law which discriminate 
against those who receive services free of charge; 
for instance, the law of bailments.’’™ 

In a very recent Iowa case™ the court said 
“In an action by a guest as in the instant case, the 
guest must allege and prove the ‘reckless opera 
tion’ of the motor vehicle or the intoxication of 
the driver, and, in order that the conduct of the 
driver be classified as reckless within the meaning 
of the statute, it must be such as to manifest a 
heedless disregard or indifference to the rights of 
others, and it means more than negligence.” 

In an earlier lowa case" the court said: “Reck 
lessness may include ‘wilfulness’ or ‘wantonness’, 
but if the conduct is more than negligent, it may be 
‘reckless’ without being ‘wilful’ or ‘wanton’, but 
to be reckless in contemplation of the statute under 
consideration, one must be more than negligent 
Recklessness implies ‘no care, coupled with dis 
regard for consequences’ 

In a recent Indiana case’® the appellate court 
construes the guest statute passed by their legisla 
ture in 1929. It is provided in said act that the 
owner or operator of the car is relieved from liabil 
ity to a guest except when the accident shall have 
been “intentional on the part of such owner or op 
erator” or “caused by his reckless disregard of the 
rights of others.’ 

In reversing the judgment authorizing a re 
covery, the court points out that it was the evi 
dent purpose of the legislature to make some 
change in the existing law, which prior to the 
statute authorized a recovery by a guest who was 
injured by the negligence of the owner or operator 
The court further says that in that state, negligence 
is not classified, there being no degrees of negli 
gence therein. In passing on the meaning of the 
terms “reckless disregard of the rights of others,” 
the court quotes from Connecticut and Iowa cases 
where similar statutes are construed and holds that 
recklessness is more than negligence and that con 


12. Citing as authority 4 A. L. R. 1200 & Cy f Automobile 


L Wilde v. Griffel, et al, (Iowa) 243 N. W. 159 
1 230 N. W. 46, 64 See definitior 


‘ork Reckless Driving Statute, People 


(Ind. App.) 182 N. E. 466 Citing 
. 108 Conn. 871, 148 Atl. 240; Grant 
147 Atl. 136; Ascher v. H. E. Fried 
263, 264; Siesseger v. Puth (lowa 
v. Kaplan (lowa) 239 N. W. 682, 684; sex 
Coughlin (Conn.) 159 Atl. 492 
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In a Washington case* the lad: 
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son draws upon his long experience with the ma 
chine for many interesting cases ranging from petty 
fraternity house thievery to murder. In numerous 
instances the record of the machine clearly showing 
disturbances has been instrumental in securing con 
fession. The machine seems to have displayed a 
high degree of reliability though not infallibility in 
those cases where it was possible to verify the re 
sults by later definite proofs. The author has found, 
possibly contrary to expectation, that lying is as 
easily detected in extreme recidivists as in those 
not experienced in crime. He has also found that 
in practice it is generally possible to distinguish 
disturbances caused by the fear of the innocent 
from those caused by lies. In many cases where 
several suspects of a single crime have been ques 
tioned it was possible by means of the test to elimi 
nate the innocent and select the guilty party. 

In spite of the apparent meeting of these two 
obvious criticisms, the author recognizes and clearly 
states the limitations which must inevitably accom- 
pany the use of a machine which can only measure 
two variable physiological conditions accompany 
ing a wide range of emotional disturbances. In 
evaluating the machine’s usefulness in the legal 
process the author is very strongly of the opinion 
that in its present state the lie detector ought not 
to be introduced in the court room, nor its results 
given as evidence. The machine is not infallible 
The device must be employed and the graphic rec 
ords interpreted by experienced examiners. Dr. 
Larson considers that the principal sphere of the 
machine is in preliminary police investigative work 
It may be used effectively where there are several 
suspects to a crime. Most of them can be elimi 
nated and police effort can be expended on the 
more likely ones, those which show disturbed 
records. In many cases disturbances on certain 
questions may give police officers fruitful leads for 
further work. In no case should the test results 
be relied upon without independent corroborative 
evidence. Of course, a suspect cannot be compelled 
to submit to a test, and it would be impossible to 
take a test on a violently resisting suspect. How 
ever, the machine method in the hands of competent 
operators would seem to be far more reliable and 
less objectionable than many of our present police 
practices verging onto the “third degree.” 

In connection with his discussion of the lie 
detector in police work, the author makes a strong 
plea for the removal of police forces from political 
influences and for the development of competent 
officers trained in criminology and psychology, so 
r.ving the police investigator » professional status 


s e . 
Chicago Rocer L. Goetz. 
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Regulation of Public Utiliti 1 Crucial Problem 
in Constitutional Government, by Cassius M. Clay 
1932. New York: Henry Holt and ( Pp. xi, + 309, 


The primary interest of this bool concerned with 
electric power regulation. This brings up, in out 
line, a review of what has already been done in 


other fields of regulation in respect of public utility 
corporations; the successes and failures and their 
reasons ; the question of the applicability, by exten 
sion, of the existing method and base of rate regu 
lation to the new problems of electric power. 

Utility regulation is “a crucial problem in con 
stitutional government,” involving as it does the 
question of the appropriate distribution of power 
between the courts and legislative bodies and regu 
latory commissions. The central difficulty in rate 
regulation today is the uncertainty of the law of 
valuation. The moot question of state versus 
national control, typified in holding companies, adds 
to this complexity 

The author, who shows skill in selecting repre 
sentative extracts from important decisions, in no 
place shows greater skill than is manifested in the 
selection of extracts from the decisions of Mr 
Justice Holmes In the extracts so chosen. there 
is set forth a plea for reasonable latitude to the 
States in the exercise of their powers. The analysis 
that is made leads to considerati yn of the decisions 
of the Supreme Court in the matter of rate regu 
lation. 

In passing upon rate cases which have found 
their way up to the United States Supreme Court, 
it has been found necessary to consider valuation 


In so doing, the Court has laid stress on re produc 
tion costs (less depreciation is the proper and 
necessary basis. Section 1 of the 14th Amendment 
forbids any State to “deprive at person of life 


liberty, or prope rty without due process of law 
The due process clause of the 14th Amendment 
is Of wide scope and is involved in eve ry case where 


a Utility asserts that an Act of a State legislature 
or of a Commission legally created by it is confis 
catory in its effect 

The appeals arising involving “due process of 
law” have been almost wholly concerned with liti 
gation relating to social and economic state legis 


lation. This is of interest because the levelopments 
that have taken place were clearly not in the minds 
of the framers of the Amendment \pparently 
what was in mind was the enactment of a consti 
tutional provision v ld 
enfranchised negro citizen 


the newly 


Gradually, the clause dealing with “due process 
of law” has obtained a more and more dominant 
position. This is especially noticeable in connectiot 
with railway rate appeals. The leading case, C. M 
& St. P. R. R. Co. v. Minnesota, which was decided 
in 1890, held that a State law which provided that 
State Commission might fix railv rates whicl 
should be “final and conclusive as to what are lawful 
or equal and reasonable charges” did not constitute 
due process of law and was, therefore, in violation 
of the Constitution of the nited State The evolu 
tion of the “due process” clause beginning with th 
Minnesota Case represents an attempt to develop 
rational limitations beyond which Legislatures and 
Commissions may not g 

Mr. Justice Bradley ne the dissenting 
Judges, pointed out that in earlier decisions it had 
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important in the intra-state field than in the inter 
state field. 

Not only from the standpoint of the principles 
developed in the critical analysis of the text, but 
also from the standpoint of general principle, the 
author makes a plea in minimization of centralized 
control and in favor of supporting the powers of 
the States. The following words may be quoted as 
giving the central thought of this study: 

“Not only the Court, but also the public, should ever rec 
gnize that the responsibility of providing for the various 
utilities within the sphere of State action, rates that are ec: 
nomically and socially satisfactorily in excess of the consti 
tutional deadline of fairness, is one that belongs properly to 
the individual States, varying, as they do, in their specialized 





al needs and requirements.” 

The author covers a wide scope in small com 
pass. The reviewer hopes that others will find the 
book as interesting and illuminating as he has found 
it. The book is well documented. From the stand 
point of continuity of reading, the author is to be 
commended on having the various references at 
the end of the respective chapters and not in foot 
notes. The material would, however, have been in 
more satisfactory shape if an index had been pro 
vided. 

S. J. McLean 

Board of Railway Commissioners, 

Ottawa, Canada 


The Lifi rd Carson, Volume One. By |] 
ward Marjoriba 1932. London: Victor Goliane 
Ltd. (Published in the United States under the title 
Carson the Advocate, by Macmillan Co., New York 


City.) Pp. viii, 455—-Edward Marjoribanks will be re 
membered as the author of the fascinating life of Si: 
Idward Marshall Hall, published in this country unde1 
the title of For the Defense. 

A biographer could hardly have chosen for study 
personalities more contrasting than Sir Edward 
Marshall Hall and Lord Carson. One was volatile, 
somewhat histrionic, anchored to few convictions, es 
pecially the popular conception of the advocate, wh« 
will be remembered solely as the protagonist in sen 
sational causes ; the other is a man of rugged character, 
giving to all but his intimate friends the impression of 
being somewhat dour, tenacious of and insistent upon 
his beliefs (as in his championship of Ulster) in and 
out of season, a great advocate whose advocacy is 
likely to be forgotten because overshadowed by the 
fact that for many years he played so major a role in 
one phase of British politics that he earned the right 
o be called the founder of Northern Ireland. 

With this in mind it would have been natural to 
expect the average biographer to concentrate upon 
lord Carson's political life to the neglect of his career 
t the Bar. The present volume, however, deals almost 
exclusively with the barrister. Marjoribanks evidently 
set out to write a comprehensive account of both as 
pects of Lord Carson's life, but his death, after he had 
finished the first volume, prevented the completion of 
his work, 

This volume being a unit, the fact that the work 
itself is incomplete will detract little from its interest 
for American lawyers, for whom the brilliancy of 
Carson’s advocacy holds a more sympathetic appeal than 
his intransigent political leadership. There is, indeed, 
here just enough of Carson’s political life to enable one 
fully to understand the character of the man. As 

own counsel and solicitor general for Ireland he 
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prosecuted lawlessness so relentlessly that he was that on this case he staked, in large m 
dubbed “Coercion” Carson member of the house’ ensic reputation. Wilde was a great lite: 
of commons from Dublin university and even when and Queens y 
British solicitor general, in utter disregard of his per most heinous character. If these char 
sonal fortunes, he fought for what he conceived to b to be groundless, counsel who spons 
the rights of Ulster with such a singleness of purpose hardly hope to escape a share of th 
that Balfour once felt called upon to remind him that would be visited upon all concerned 
there were in the realm of British politics other ques course, was that, though Wilde was on 
tions than that of Ireland. est men of his generation and a verbal 
Carson brought to the bar the satne uncompromis- a superior, he left the witness box, afte: 
ing belief in the justice of his causes. He brought also examination, utterly broken and forever 
great ability, an almost uncanny gift for cross-examina- Carson declined to participate in the 
tion and, if not eloquence, the power of convincing argu cution that followed and left it to th 
ment and virulent invective. But in the last analysis his the Crown to send Wilde to Reading 
triumph was the triumph of character. As important and absorbing as 
This great and fearless force of character empha-_ they leave an impression quite differen 
sizes the contrast between Carson and Marshall Hall. by those of Sir Edward Marshall Hall. 
soth had frequent clashes with the judges before whom is that Marshall Hall merited attention 
they practiced. These encounters threatened, at one trials in which he so brilliantly participa 
time, to ruin Hall’s career and did in the end seriously son was always greater than any cause 
interfere with it. From them Carson emerged with WALTER P 
enhanced prestige. Hall once asked Carson the reason, Memphis, Tennessee. 
and the reply was: [he difference between you and 
me, Marshall, is that when I row with a Judge, I’m al 
ways right. When you have a row with a Judge, Rules of the Supreme Court, 1883 
you're always wrong!” H. M. 
[his difference in character probably explains why contains the rules as modified at 
in the house of commons (the grave of the reputations ing to procedure in the “High Court 
of eminent lawyers) Marshall Hall failed and Carson and the “Court of Appeals” w hich 
succeeded. , 7 . constitute the “Supreme Court.” 
Marjoribanks thinks that “as an advocate it would It is very it ee ea to note 
“ohz »he-s . at . , es é sews 5 sae 
probably be agreed that Carson stood head and shoulders Britain, where parliament is not lim 
above any pleader of this century (P. 4). Yet among . San Biel saan 
. ‘ Se visions Of a written constitution 
his rivals at the bar, in addition to Sir Edward Marshall 


Hall, were Sir Edward ( Smith ( Birken- 
| 


berry’s charges against him 


Stationery Office. This volume 


1 


\merican doctrine of the separation 
government into three departme 
executive and judicial, has only an 
ence, there has for half a century bee 
recognition of the principle that jud 
is best regulated by rules of court 
nited States where the doctrine of 
of powers had its origin and is re-enf 
hibitions in all our constitutions, Stat 


there has been for a century and 


il 
head,) and Sir Rufus Isaacs (the Marquess of Rea 


ing). Carson and Isaacs were opposed in many cek 
brated cases, and one of the most interesting chapters 
compares their methods of advocacy 

Of chief interest in For the Defense were the 
stories of the sensational cases in which Marshall Hall 
was engaged. Carson led in cases of greater impor- 
tance, though not always so sensational. These cases 
also Marjoribanks reported with unfailing skill: among 
them the Oscar Wilde case, the libel suit of W. S. Gil- 
bert (of Gilbert and Sullivan), the defense of Dr. 
Jameson of “The Jameson Raid” fame, the trial of 
“Colonel” Lynch, the Chapman poisoning case, the 
Alaskan boundary dispute and the famous libel suit of ¢™!S€ Powers vested exclusively in t 
Cadbury a. Stand od Te al Lever v. The To restate the matter more brief 
Daily Mail, in the last « h Carson obtained a set parliament has refrained from exercis 
tlement of $250,000 court procedure and delegated 
lawyers (with occasional lay co-oy 


acquiescence in a deliberate and c: 
by the legislative department of the jt 
in the enactment of rigid and minut 


cerning the manner in which the courts 


The Chapman poisoning case was the most sensa- 
tional criminal case of it ade, the Alaskan boundary Our American legislatures, notwiths 
dispute an epochal arbitration, and the Jameson Raid tutional prohibition, hav e taken the 
case a great state trial Space is here lacking to deal with 


Of even more sensational and lasting interest was the English rule practice i 


s . 
Carson's successful conduct of the Oscar Wilde case. analyzed and explained by Professo1 
Carson was loath to accept this brief [he unsavory in a series of articles published in 1915 
nature of the case repelled him. He and Wilde had versity of Pennsylvania Law Review 
been classmates at Trinity College, Dublin, and Carson 105, 151, 380, 505). 

never quite held the orthodox view usually maintained The volume under review en 
by the great men of the law iat a counsel is “on the changes in the | nglish rules referred 
rack and must take any ca iat comes his way.” S. Greenbaum of the New York bar 
(p. 199). Only after he had become entirely con- “English Justice through English 

vinced that the ugly rumors (because of whose circu- July, 1932, number of this Journal, | 
lation Wilde had prosecuted the Marquis of Queens- he shows the effective influence of 
berry for criminal libel) were true did Carson agree chamber of commerce in cooperating 
to assume the defense nce enlisted, however, he was commi f the supreme court in 
unsparing in his efforts | i realized f pr lure for the preventi 
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costly, as English lay critics aver, but the facility 
with which evils may be corrected by amendment 
of the rules, and remedies tested by actual use and 
either retained, modified or rejected, demonstrates 
the superiority of rules over statutes for the pur- 
poses of the improvement of judicial procedure. 
This volume should be in the library of every 
law school and bar association. It will be of great 
value wherever lawyers are concerned in the im- 
provement of legal procedure and judges begin to 
exercise more comprehensively their rule-making 
power. 
Epncar B. ToLMAN. 


Faith of the Lawyer, by John J. Parker; Exemption of Life 
Insurance Policies under Tennessee Statutes and in Bankruptcy, 
by Joseph A. Grade; The Personnel of the Bar, by Will Shaf- 
roth; Should the Standards for Bar Preparation be more Ex- 
acting? by John H. Wigmore. 

Wisconsin Law Review, February (Madison, Wis.) 
Stream Polution and Special Interests, by J. Mark Jacobson; 
“Arising out of and in the Course of the Employment,” in 
Workmen's Compensation Laws—Part III, by Ray A. Brown; 
Extent to which Courts of Review will consider Questions not 
Properly Raised and Preserved—Part III, by Richard V 
Campbell. 

Rocky Mountain Law Review, December (Boulder, Col.)— 
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Contributions to the Law of Colorado, by Henry McAllister; 
Finality of Findings and Awards of the State Industrial Com- 
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Rights in Colorado, by John W. Finley. 

North Carolina Law Review, February (Chapel Hill, 
N. C.)—The Nationalism of Swift v. Tyson, by J. S. Water- 
man; The Proposed Constitution and Special, Private and Local 
Legislation in North Carolina, by Frank P. Spruill, Jr. 

Columbia Law Review, December (New York City) 
Behind the Law of Divorce: I, by K. N. Llewellyn; The Lanza 
Rule of Successive Prosecutions, by J. A. C. Grant; Inter Vivos 
Transfers and the Federal Estate Tax, by Stanley S. Surrey, 
Jacob P. Aronson 

Columbia Law Review, January (New York City)—The 
Legislative Investigating Committee—Foreword, by Samuel 
Seabury; A Survey and Critique, by Oren C. Herwitz, William 
G. Mulligan, Jr.; Methods of Enforcing Satisfaction of Obliga- 
tions of Public Corporations, by Jeff B. Fordham; Public Wel- 
fare Offenses, by Francis B. Sayre. 

Harvard Law Review, February (Cambridge, Mass.)—The 
Basis of Contract, by Morris R. Cohen; Movement in Supreme 
Court Adjudication—A Study of Modified and Overruled De 
cisions, by Malcolm P. Sharp; Twenty Years under the Fed 
eral Equity Rules, by Wallace R. Lane. 

Virginia Law Review, February (University, Va.)—Cor 
porate reorganization under the Federal Bankruptcy Power, by 
Robert T. Swaine; An Open Letter Containing Proposals for 
Amendment of the Bankruptcy Act so as to Aid in Combating 
the Depression, by James N. Rosenberg; The Enactment of the 
New Bankruptcy Law Will Check the Tendency Toward Cur- 
rency Inflation, by George Gordon Battle; The Power of Con- 
gress over Corporate Reorganizations, by Lloyd K. Garrison; 
The Franco American Codes, by Charles Sumner Lobingier. 

United States Law Review, February (New York City)— 
Corporate Reorganizations: Defects and a Remedy, by John 
\. Seiff; Due Process in Criminal Trials, by Robert E. Ireton, 
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UTTING the matter briefly, 
not with entire accuracy, it might be said that 
the type of law school instruction with which 

most present members of the bar are acquainted, 

involved almost exclusively an approach to the law 
by the student and teacher from what might be 
called the “digest” point of view—in other words 
from the point of view of analytical classificatior 
of the internal content of the law 

It is planned to suggest here that a new point 
of approach is necessary, why it is necessary, that 
there is already a tendency to adopt that approach, 
that some materials are already available to permit 
such adoption, that they are already being used for 
that purpose, and to suggest also some of the 
possible consequences of such a shift as affecting 
both the matters of instruction and of 

Some centuries ago as the bu 


practice 

Ik of the law 
began to increase, it became necessary to reduce 
its content to some semblance of system. Our me 
dieval compilers of abridgements appear to have 
met this need as they saw it, by a hasty scratching 
together of notes on this legal topic or that one 
and then to have arranged the law so gathered to 
gether, according to their ideas of logical order 
These categories were adopted by succeeding 
abridgers and commentators, and have been pre 
served to us, by our modern compilers of digests, 
encyclopedias and text writers as well. 

These conventional categories which we have 
inherited were arrived at by a process of looking at 
the law, and then of splitting it up into such famil- 
iar departments as property, contracts, sales, bank 
ruptcy, equity and so forth. hat such a method 
necessarily resulted in a classification on the basis 
of the law, rather than on the basis of logical anal 
ysis of transactions dealt with by the law—and by the 
lawyers—did not seem to be important, for the 
practising lawyer was supposed to be able to make 
such investigations as might be necessary to make 
the translation from legal categories to practical 
ones. Further it does not appear to have been con 
sidered important that a different system of anal 
ysis on the basis of practical transactions might 
have saved the lawyer the burden of making such 
translations. 

To clarify the distinction which it is intended 
to make by juxtaposing the terms “analysis of law” 
and “analysis of transactions,” suppose we consider 
the case of a lawyer with a problem involving some 
type of security transaction. Such a lawyer could 
look in the digests, encyclopedias and elsewhere for 
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CHANGING MATERIALS IN TEACHING OF LAW 


Tendencies to a Transition from the Familiar Approach 

Categories of Writers and Publishers to One in Which the Emphasis Is Placed 
e Dealt With—Certain Material Already Available to 
Aid in Adoption of New Approach 


Shift in Fields of Instruction and Practice 


Possible Consequence of Such a 


By CuHarRLEs H. KINNANE 
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were not assignable; and (2) When trusts were not 
enforcible. Each of the existing alternative devices 
may be regarded as a legal tool for getting substan 
tially the same thing done. 

With the modern fruitful growth of legal tools 
for accomplishing the same or similar ends, it 
would seem that we are in need of a new system of 
analysis and presentation of legal materials so that 
the emphasis will be put on the transaction to be 
dealt with—for one example, the transaction just 
referred to, of transferring the benefit of a chose in 
action—and so that the treatment of the transaction 
will involve the available alternative devices for 
carrying the transaction into effect. Of course, the 
mere matter of a new classification is not all that 
we need. The need is for an entire new approach 
to the subject of law as a storehouse of tools for 
accomplishing desired ends, to which the matter of 
classification will properly be incidental. But as 
long as the old point of view and the old classifi 
cation exist, it will serve to hamper us in filling 
our new need. 


II. 


There is ground for believing that the transi 
tion from the analytical, legalistic approach to the 
content of the law is already under way, and it is 
this belief which makes it worth while to consider 
the means by which such a transition is coming 
about. As long as the matter rested in the realm 
of pure theory, it might not be worth while consid 
ering here. If, however, it is already coming to be 
worked out in actual operation, it may merit out 
attention 

Just how the transition got under way is not 
easy to say. It is believed, however, that the origins 
of the movement may be suggested without any 
great danger of error. In recent years there has 
been a rising complaint, familiar to all lawyers. 
about the many defects in our law and its adminis 
tration. This complaint has begun to bear fruit in 
the development of a broader professional attitude, 
a professional interest in and a willingness to con 
sider matters of general pertinence to the matter of 
legal administration, a professional desire for im 
provement in both substantive and procedural law, 
and in an increasing tendency on the part of indi 
vidual lawyers to project their interests in things 
legal beyond the immediate concerns of private 
practice. Definite evidence of this fruit is to be 
found in the activities of the American Law Insti 
tute in “restating” the law for purposes of simpli- 
fication ; in the activity of the Institute of Law and 
of co-operating bar associations in seeking factual 
data as to how the law is actually operating; and in 
the activities of numerous conferences and bar asso- 
ciations in the matter of general improvement of the 
law. While we are not directly interested here in 
such concrete workings, we are interested in notic- 
ing that they are the result of an increasing ten- 
dency to question and inquire, rather than to accept 
the law as it has been. 

This same general inquisitiveness has also 
taken a direction that is of particular interest here 
In inquiring about the operation of the law, spe- 
cific situations become involved immediately. Situ- 
ations of predominant importance in our modern 
legal and social structure might seem to fall under 
such general heads as economic problems, social 
problems, and governmental problems. From the 
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the insolvent debtor: Assignments for the benefit 
of creditors, equity receiverships, barkruptcy, 
fraudulent conveyances, preferences, non co-oper- 
ating creditors, control of assets and discharge of 
the debtor. 

In passing, it might be noticed that a volume 
of case materials for students appeared several 
years ago,’ thereby antedating the more recent ma- 
terials referred to above, which might be considered 
in the present connection. In the third volume of 
this work, the author presented materials from the 
fields of both equity and quasi-contracts, in order 
to give a unified treatment to the general situation 
involved under the head of restitution of benefits 
acquired by fraud, mistake, etc. In view of the fact 
that the principles applied by the two jurisdictions 
of common law and equity are much the same in 
this general type of situation, it would seem that 
such a compilation of materials would involve the 
same type of useful synthesis of the law, from the 
point of view of the transaction involved, that we 
have been considering. 

Recently another work resembling more nearly 
the first group of books mentioned has been pub 
lished,* having for its general title, Trusts and Es- 
tates. Here again material is offered to permit 
cutting across several fields of law, namely trusts, 
wills and future interests, in order to work out prob- 
lems which are affected by the law in all three of 
these closely related fields. Such a correlation of 
materials would seem to offer some advantages 
over the method of separate presentation of wills, 
trusts and future interests as in the conventional 
instructional program. 

While the foregoing books are not all that 
might have been referred to under the head of new 
law teaching materials which evidence the shift 
from the analytical approach in the law schools, 
they may serve the present purpose of illustrating 
by concrete instances just what direction the 
change in teaching materials is taking. 


IV. 


While it is not intended to suggest that any of 
the materials above referred to is the final and com- 
pletely adequate answer to the teacher’s prayer or 
the student’s cry for more suitable teaching ma 
terials, or that those materials contain in them- 
selves the final and ultimate solution of all problems 
in the field of legal teaching, it is desired to sug- 
gest that their use cannot, even if the high expecta- 
tions for them fail, cause any slightest harm to the 
student. It is not always that even desirable 
changes can be made without risking something 
worth while that we have already had. That such 
risk does not seem to be involved in the present 
instance is certainly a fact worth considering, not 
merely for the negative purpose of giving faint 
praise, but as a basis for encouraging a step that 
seems meritorious, if such encouragement can be 
given by merely noticing that a factor which is 
often a serious obstacle to change does not seem 
to exist in the present case. 

Of course, the program of legal instruction 
should not be made to usurp the functions of the 
schools of commerce, sociology and economics, in 
an effort to present the whole of the transactions 
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to be considered [f such a project were adopted, development, so that the individual 
there would obviously be no time left for the stud) increasingly to be more than a 
of law. Such a project, however, is no necessary something of a jurist as well 
part of the new program that seems to be offered 
to us. 
Accordingly, with sucl unnecessary elements . - 
left out, it hardly seems possible that if all or part South American Current 
of a student’s instruction can be presented in the ‘ 
fashion that the above mentioned books make pos Practices 
sible, the student w be injured in any way. On 


the contrary, the change in approach from the 


analytical categories separately treated, to a unified . COLOMBIA 
treatment of typical transactions, involves no less 
study of the same law that we have been trying to 
teach in the past. Such a program does not in any bo Cine ' — 
way peniaeatby involve ie omission of what has By GorDON IRELAND 
been taught before. It does not necessarily require HE fundamental law of Colon 
any subtraction of legal content from the course of stitution of August 5, 1886. as 
instruction. Rather it necessarily involves only tober 31, 1910. The substant 
the addition of unified treatment of the same trans tained mainly in the Civil Code. 
actions which have previously been studied, instead , hile and adopted in 1887. the ( 
of a fragmentary treatment as under the conven merce. also adopted in 1887. and tl 
tional system of separate courses devised along the 1890. The Code of Procedure wa 
line of analytical divisions of the law. The desired the operation of a new one enacte 
advantage is to be gained, therefore, by a presenta- been indefinitely suspended, as has 
tion of materials of a legal character in the light tion of a new and extremely mode 
of a particular situation, rather than in the light adopted in 1922. ’ 
of no particular situation at all The United States Uniform Neg 
If, as will happen frequently, in all probability, ments Law, with slight modificatiot 
some transactions are found to involve only one as Law No. 46, July 19, 1923: and 
working well, 
ing to United States decisions and 
cited in Digests, for resolution of tl 
new to Spanish procedure. This t 
find perhaps easier than might som: 
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Republics because of their accustom« 


t 
method of treatment under the law, it will still 
remain possible to afford that treatment as it has 
heen afforded heretofore. There is nothing in the 
new program that is being offered to change such 


the judges and courts 


a situation as this Again, if in some fields it is 
found to be better to retain the present method of 
presentation for pedagogical or other purposes, the 
newly offered program does not necessarily inter 
fere. There is no question of dogma, but merely 
one of practical utility, and since this is so, the 
new instructional materials with their attendant 


legal change, through the rather vagu 
f the Codes of the Indies without 
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or revision during the early years 

the alteration involved in the adoptio 

Napoleon and accompanying laws a 

the further substantial change in 
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In conclusion, something in the nature of an 0. 28 of 1932, liberalizes somewhat 
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method may very well remain unused in such cases 


the appearance of such new teaching materials as 
we have referred to, might be indulged in—know 
ing of course that prophecy is hazardous. In the 
writer’s opinion, the following seem to be in- 
volved: (1) A rather considerable likelihood that 
there will be a rather complete reorganization of 
the present type of law school curriculum—just 
when of course cannot be said; (2) As a conse 
quence of this, more than a fair chance that the 
student will be better prepared to handle the actual 
problems of professional practice; (3) As a conse 
quence of the constant inquiry as to the compara 
tive utilities of legal alternatives, the inculcation trols the currency and exterior banking 
of the bar at its source, with a type of mind likely Of the country, all foreign exchange n 
to question, rather than to accept, the right of some PSs through the Bank of the Republic 
of our law to continue to exist; (4) As the result of ‘ates and limitations. The important 
this habit of inquiry, a greater consciousness of the Law, of 1931, superseded that of at 
fact that from time to time various of our legal 4@4fe national Foreigners Law Ne d tO 
institutions come to need overhauling; and (5) As 4Pplied by Executive Decree No. 300 
a further consequence of the habit of inquiry into 

the actual working of the law, a more general inter 

est on the part of the individual lawyer, and of the 

bar of the future, on the whole matter of juristic 


tracts and irrevocable gifts between the sj 
treated as null; and during the 
spouse hereafter will have the free 

of the property he brought to the 
acquired on his own part subsequent 
riage. 
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been determined improperly by the judge, but the 
decision as to the facts is made by a majority of 
three in a jury of five for all the more serious crimes, 
such as homicide, burglary at night, arson of an 
inhabited building, and their verdict is final. There 
is a habeas corpus law, not often invoked, and 
homicide is bailable. Members of Congress may be 
flagrante delictu, but must be turned 
Chamber at once, if in session, or to 
the respective legislative officers, for trial by their 
Chamber, or decision on the administrative request 
that their immunity be suspended and they be re 
turned to the ordinary courts for trial. 

The law course is five years, directly following 
the Colegio (High School) bachelorate, and grad 
uates of the National University or of four other 
approved Law Faculties in Bogota and four or five 
in other cities of the Republic are admitted to prac 
tice, if they are Colombian citizens, immediately 
upon receiving their Doctor’s degree, without fur 
ther examination or other requirement. (Medical 
Doctors are required to spend one year more, their 
sixth, in interneship in a recognized Hospital). The 
law schools use practically no texts, beyond their 
professors’ own, except the standard French com 
mentaries. University students take active part in 
current politics and have the influence usual in 
Latin law countries; some ten years ago those of 
Bogota by a peaceful strike forced the resignations 
of three Deans and a purging and reorganization of 
the National Faculties. Placards of practicing 
lawyers are allowed to be pasted on the walls of the 
various clerks’ official rooms, by permission of the 
senior Secretary in charge. 

Records of the old Audiencia of Santa Fe de 
Bogota, dating from 1549 and including jurisdiction 
over parts of present Venezuela and Ecuador, are 
in the Archives in the Capitol and the National 
Library, and are being gradually sorted and bound, 
under the charge of two badly paid experts intelli- 
gently devoted to their task; eventually there will 
be some 1,500 dictionary-sized volumes, and when 
they are suitably indexed a wealth of early Spanish 
\merican legal historical material will become 
available. The leaves and writing are marvellously 
preserved, with only an occasional mouldy corner 
Opening at random a volume whose script was 
fairly easily decipherable in form, we read, in a 
case apparently originally about the purchase of a 
quantity of rice, the deposition of a witness dated 
1613, and further along in the same volume, en 
titled in the same case, we came upon the petition 
of one of the parties reciting that there had been 
harmful delay, and asking that a decision be ren 
dered by the honorable Audiencia, the paper being 
dated 1663. Evidently there were lawyers who 
knew their business in those days as well as some 
do now. 

Relations with the Holy See are governed by the 
Concordat of 1887, by which the State obtained 
practical recognition of its claim to title of all 
Church properties, but agreed to make certain pay 
ments as in lieu of rent for the use of certain large 
blocks, as the former monastery of San Domingo 
in Bogota in which the Post Office and Treasury 
Departments are established, and further sums an 
nually toward support of the clergy, and to permit 
the Church to have authoritative selection of all 
text-books used in the public schools and Colegios, 
which provisions are still in force and appear to be 
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working entirely peacefully. Resentment over the 
action of the United States in connection with the 
secession of Panama in 1903 is nowhere apparent, 
since the belated ratification of the adjustment 
Treaty; and there is probably too deep commit- 
ment in northern loans to permit the country to 
express itself officially in any but a friendly manner 
for many years to come. 

The international blem at the moment is 
the Leticia controversy with Peru, in which Colom- 
bia seems to be very anxious that her positign 
should be deemed by the world a conscientious 
seeking of settlement by other than warlike means 
of an issue involving her sovereignty and her 
honor, in which international law must uphold her 
as to the respect due a formally completed treaty 

February, 1933 


Washington Letter 


1266 National Press Bldg., 
Washington, D. C., March 11, 1933 


HE Seventy-second Congress adjourned March 
4, 1933, and all proposed legislation pending on 
that day failed of enactment. Among the meas 

ures which thus failed were S. 939, to limit 
the jurisdiction of the District Courts in divers 
ity of citizenship cases; S. 2655, providing for 
waiver of prosecution by indictment in certain crim 
inal proceedings; S. 3243, limiting the jurisdiction 
of the District Courts over suits relating to orders 
of State administrative boards; H. R. 4624, pro- 
viding for declaratory judgments 

President Roosevelt, by proclamation issued 
March 5th, called an extra session of Congress 
which convened on March 9, 1933, and on that day, 
after receiving a message from the President, both 
Houses passed the Emergency Banking Relief Bill, 
(Public No. 1). 

The various Senate Committees were organ 
ized and the following is the membership of the 
Judiciary Committee: Henry F. Ashurst of Ari 
zona, Chairman; William H. King of Utah, Hubert 
D. Stephens of Mississippi, Clarence C. Dill of 
Washington, Sam G. Bratton of New Mexico, Hugo 
L. Black of Alabama, M. M. Neely of West Vir 
ginia, Huey P. Long of Louisiana, Frederick Van 
Nuys of Indiana, Patrick McCarran of Nevada, Wil 
liam E. Borah of Idaho, George W. Norris of Ne 
braska, Arthur R. Robinson of Indiana, Daniel O 
Hastings of Delaware, Felix Hebert of Rhode Is 
land, Thomas D. Schall of Minnesota, Warren R 
Austin of Vermont 


Rules of Practice and Procedure With Respect to 
Proceedings in Criminal Cases After Verdict 
On February 24, 1933, President Hoover ap- 
proved Public Law No. 371, to transfer to the Su 
preme Court of the United States authority to pre- 
scribe rules of practice and procedure to be fol- 
lowed by the lower Federal courts in criminal cases 
after verdict. The act was classed by the Attorney 
General as “the most important measure directed 
at the reform of criminal procedure in the Federal 
Courts that has been enacted for many years.’ 


President Hoover, in signing the 
“it should prevent well endowed 
have been convicted by juries, from 
ishment by years of resort to shar] 
judicial procedure. It will increas: 
law.” 
\s approved, the measure provi 
That the Supreme Court of the Unit 
| the power to prescribe, from time to time, rul 
“procedure with respect to any or all proceedings 
criminal cases in district courts of the | 
the District Courts of Alaska, Hawaii, 
Zone, and Virgin Islands, in the Supreme C 
of Columbia, Hawaii, and Puerto Rico, 
Court for China, in the United States Circuit 
and in the Court of Appeals of the District of 
Sec. 2. The right of appeal shall continue 
in which appeals are now authorized by law 
as herein authorized may prescribe the times 
of taking appeals and of preparing records 
tions and the conditions on which supersedeas 
allowed. 
Sec. 3. The Supreme Court may fix 
rules shall take effect and the extent to wl 
to proceedings then pending, and after the : 
all laws in conflict therewith shall be of no further force 


Fees in the Court of Claims 
The act making appropriations 
ury and Post Office Departments, 
3, (Public No. 428) contained the foll 
sion governing the fees to be collected 
cution of cases in the U. S. Court « 
The Court of Claims of the United States i 
directed, under such rules as it may prescribe 
in an amount not in excess of $10 to be fixed 
the filing of any petition in any case institute 
ment of this act, and for the hearing of any 
court, a judge, or a commissioner thereof, pending 
of the enactment of this act. 
The court is authorized and directed to 
a fee of 10 cents a folio for preparing and certifyin 
of the record for the purpose of a writ of certior 
the plaintiff and for furnishing certified copies of 
other documents in cases in said court: P? 
than $5 shall be charged for each certified copy 
fact and opinion of the court to be filed in the Supren 
of the United States. 
The court is also authorized and directed 
collect for each certified copy of its findings of 
a fee of 25 cents for five pages or less, 35 cent 
five and not more than ten pages, 45 cents fo 
and not more than twenty pages, and 50 cents f 
than twenty pages. 
On March 7 the Court of Claims 
the following order, pursuant to said 
Pursuant to an act making appropriations 
and Post Office Departments for the fiscal year 
1934, approved March 4, 1933, it is hereby 
the further order of the Court, a fee of $10.00 
filing of any petition in any case instituted after the 
of this act, and for any hearing before the Court, : 
a Commissioner of any case pending in which 
been paid at the time of the filing of the petitior 
shall require such fees to be paid before the petition is filed 
the hearing begun. 
It is further ordered that the other fees autl 
said act shall be charged and collected by the Cl 
ance with the terms thereof. 


Suspension of Rentals on Oil and Gas Leases on 
Public Lands 


On February 9, 1933, the President ay 
Public No. 330, amending the Leasing Act 
| -* 
iOws: 

Be it enacted by the Senate and House of Representative 
of the United States of America in Congress assembled, That 
the Act approved February 25, 1920 (41 Stat. L. 437), entitle 
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The fig- 
ion number 








espon @ reterence to 
S 40, Title 15, sec. 180; 
S. 2458, Title 16, sec. 591; 
R. S. 24 = e 16, sec. 595: 
R. S. 2628, Title 19, sec. 41; 
R 
R 
R 
R l 
R. S. 4317, Title 46, sec. 257 
R. S. 4340, Title 46, sec. 281: 
R. S. 4342, Title 46, sec. 283; 
R. S. 4344, Title 46, sec. 285; 
R. S. 4371; Title 46, sec. 317. 
rights or liabilities exist- 


tatutes on the date of the 
affected thereby. 


not be 


Federal Farm Loan Act 
On Marc] 4 I 


d, to pern 


extend the { 
king of direct 
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nt-stock land | 


he ream 


Interstate 


nd for othe 


ident approved Public No 
ral Farm Loan Act, 
s for additional purposes, 
1 banks in the 
upon certain 

Federal and 


r purposes 


as 


thorize 


Commerce Commission 


approved Public 
mmerce Com- 


Pre sidet ‘ 


mission to delegate certain of its powers to an in- 
dividual commissioner, or to a board composed of 
an employee or employees of the commission. The 
act provides that any party affected by any order, 
decision, or report of any such individual commis- 
sioner or board may file a petition for reconsidera- 
tion or for rehearing by the commission or a di- 
vision thereof. 


Proposed Legislation in 73d Congress 


Among other measures, the following have been 
introduced at the Ist Session of the 73d Congress: 

H. R. 7, To limit the jurisdiction of district and 
circuit courts over suits relating to orders of State 
administrative boards. 

H. R. 53, To limit the jurisdiction of the dis- 
trict courts over suits relating to orders of State 
administrative boards. 

H. R. 9, To provide for the regulation of com- 
mon carriers by motor vehicle in the same manner 
as common carriers by railroad. 

H. R. 69, To empower judges to grant a limited 
moratorium in foreclosure proceedings. 


Bankruptcy Legislation 


On March 3, 1933, President Hoover approved 
Public No. 420 to further amend the bankruptcy 
Act, by adding a new Chapter number VIII, en- 
titled “Provisions for the Relief of Debtors.” Re- 
lief under this act may be granted without ad 
judication in bankruptcy and without the debtor 
being declared a “bankrupt.” 

Section 74 relates to compositions and extensions and applies 
to individuals, excepting farmers and corporations, The debtor 
may file a petition (or in an involuntary proceeding before 
adjudication, an answer) accompanied by schedules, stating that 
he is insolvent or unable to meet his debts as they mature, and 
that he desires to effect a composition or an extension of time 
to pay his debts, which includes all claims of whatever char 
acter, including a claim for future rent. If the petition or 
answer is approved, there shall be no order of adjudication as 
in ordinary cases. Provision is made for the appointment of 
a custodian or receiver, the giving of notices to creditors, the 
filing of schedules, the examination of the debtor, the nomina- 
tion of a trustee by the creditors, etc. Application for the 
confirmation of a composition or an extension proposal may be 
filed if accepted in writing by a majority in number and a 
majority in amount of the claims against the debtor. 

The Court may, if satisfied that certain conditions have 
been met, confirm the proposal and thereupon an extension 
proposal is binding upon the debtor and his unsecured and 
secured creditors, but it shall not reduce the amount of or 
impair the lien of any secured creditor, but shall affect only 
the time and method of its liquidation. Upon confirmation of 
a composition the consideration shall be distributed as the court 
shall direct, and the case dismissed. The composition or exten 
sion proposal may be set aside for fraud and provision is made 
for adjudication in bankruptcy for failure of the debtor without 
sufficient reason to comply with the terms set forth in the con- 
firmation or upon failure of the court to confirm. 

The Act gives the court exclusive jurisdiction of the debtor 
and his property wherever located, upon the filing of the petition 
or answer, and gives the court the same powers, and provides 
for the payment of the same fees, as though the petition had 
been a voluntary petition for adjudication under the bank- 
ruptcy act. The court is given power to stay pending suits 
against the debtors, including suits by secured creditors who 
may be affected by the extension proposal. The judges of the 
courts of bankruptcy shall appoint sufficient referees to sit in 
convenient places to expedite the proceedings under this section 
of the Act. Involuntary proceedings under this section shall 
not be taken against a wage earner. 

Section 75 relates to Agricultural compositions and exten- 
sions and is intended to apply alone to the farmer. The term 
“farmer” means any individual who is personally bona fide 
engaged primarily in farming operations or the principal part 
of whose income is derived from farming operations. Courts 
of bankruptcy are authorized, upon petition of at least fifteen 
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farmers within any county, who certify that they intend to file 
petitions under this section, to appoint for such county one or 
more referees to be known as conciliation commissioners, with 
a term of office for one year. Commissioners may be removed 
by the court if services are no longer needed, or for other 
cause, and persons engaged in dealing with farmers are not 
qualified to act as conciliation commissioners. There is als 
provision for the appointment of a supervising conciliation com 
missioner, if the court finds it necessary or desirable 

Upon the filing of any petition by a farmer under this se 
tion there shall be paid a fee of $10 to be transmitted to the 
Clerk of the court and covered into the Treasury. Provision 
is made for fees to conciliation commissioners and supervis 
commissioners, and the Supreme Court is authorized to make 
such general orders as it may find necessary properly to govern 
the administration of th liation commissioner and 
proceedings under this section; but any district court of the 
United States may, for good cause shown, and in the interests 
of Justice, permit any such general order to be waived 

Provision is made for the filing within 5 years from the 
date of the act, of a petition by any farmer showing that he is 
insolvent or unable to meet his debts and that it is desirable t 
effect a composition or an extension of time to pay same. He 
must file an inventory of his estate and the conciliation com 
missioner shall call the first meeting of creditors and proceed 
as specified in the act 

Except upon petition made to and granted by the 
after hearing and report by the conciliation commissioner, the 
following proceedings s instituted, or if instituted at 
any time prior to the filing of a petition under this sectior 
shall not be maintained, in any court or otherwise, against the 
farmer or his property, at any time after the filing of the peti 
tion under this section, and prior to the confirmation or other 
disposition of 
court: 




















the composition or extension proposal by the 


(1) Proceedings for any demand, debt, or account, includ 
ing any money demand 

(2) Proceedings for foreclosure of a mortgage on land, o1 
for cancellation, rescission, or specific performance of an agree 
ment for sale of land or for recovery of possession of land: 

(3) Proceedings to acquire title to land by virtue of any 
tax sale; 


(4) Proceedings by way of execution, attachment, or 
garnishment ; 

(5) Proceedings to sell land under r in satisfaction f 
any judgment or mechanic’s lien; and 

(6) Seizure, distress, sal r othe: roceedings under an 





execution or under any lease, lien, chattel mortgage, cond 
tional sale agreement, crop payment agreement, or mortgage 





These prohibitions do not apply to proceedings for the 
collection of taxes or interest or penalties with respect thereto 
nor to proceedings affecting roperty other than that used 
in farming operations or ng the home or household 
effects of the farmer or his family. Extensions granted put 
suant to the act extend the obligatior f any person who is 
secondarily liable for the 1 

Section 77 relates to Reorganizati 





ayment t debts 

Railroads engaged 
in Interstate Commer e, at d under its terms any railroad cor 
poration may file a petition stating that it is insolvent or 
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engaged in interstate ut wholly within one state, 
proceedings shall be br the Federal District Court 
within the state in which : id F the 
petition must be filed with the Interstate n 





Creditors of any railroad corpo é 
interests aggregating not less than 5 per centum of all the 
indebtedness as shown by its latest annual report, may, after 
first having obtained the approval of t 
Commission, file a petition if the 
done so 

A plan of reorganization shall include (1) a proposal t 
modify or alter the rights of creditors generally, or of a 


Interstate Commerce 
ud company has not 





class of them, secured or unsecured, either through the issuance 








of new securities of any character therwise; (2) may 
include provisions modifying or a g the rights of stock 
holders generally, or of any class of ther (3) shall provide 
adequate means for the execution of tl , which may, so 
far as may be consistent with the provisions of sections 1 and 5 


of the Interstate Commerce Act as amended. include the transfer 
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f the Interstate Commerce Commissior 
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receiver has heretofore been appointed | 
Court and th 
tled forthwith to possession of its propert 


e trustee appointed under 


all other suits against the debtor 

No judge or trustee acting under the Act sha ‘ 
any way question the right of employees to n la 
zations nor can they interfere with the 





employees, nor shall the y require persons Se g < 

to sign any contract or agreement promising t in or to re¢ 
to join a labor organization or if such contract has 
been enforced the judge, trustee or receiver shall 
loyees it has been discarded and is no longer binding 
The term “railroad corporation” is defined 
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Electric raul) 
not under the Act, while such railways whose business 
cipally the transportation of freight, are under its 
Personal injury claims are given a preferred status. 7 


became effective on approval 









State Sanctioned Trade Restraints 
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( niinued from page 21+ 


tenets.°* But it is also possible to viev I s 
shadowing more fundamental changes in the leg 
tive attitude toward the economic systen Per 
most significant to note, in the entire list of sta 
presented, however, is the fact that not one of 1 
protects a consumer interest as sucl The legis 
noted is enacted without exception for the profht 
production or marketing interest. It mpossib! 
avoid the conclusion that much of it must have 
enacted in | ind subservience to certain politic 
powerful groups, without a thoroughgoing econom 
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UNIVERSITY OF WASHINGTON NEw Law BUILDING 


University of Washington 
Dedicates New Law 
Building 


of the 


winter quarter, the 
f Washington 
Hall, 


and 
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ompletes the liberal arts 
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education, com- 
design and material 
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scale, the superior court rooms 
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29 by 41 feet, designed to provide a gathering place 
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room,” quarters for the 
Washington Law Review, 
and administrative offices, 
contains in its arrangement 
of the faculty office group a 
feature found only in a few 
of the newest law school 
buildings in the east 
Reached either by means of 
a private stairway leading 
to the outside of the build- 
ing, or through a door from 
the main corridor, the fac 
ulty quarters form a self- 
contained unit. Twelve 
pleasant and comfortably 
furnished offices are pro 
vided, six on the second 
floor and six on a mezza 
nine floor above; there is a 
faculty lounge, a faculty 
meeting room, and adjoin- 
ing it the faculty library, with stack space for over 
seven thousand volumes and direct access to the main 
stacks. A complete working library of reports, state 
statutes, digests, law reviews, and texts is provided for 
exclusive faculty use. 

From the lobby at the head of the stairs on the 
third floor, doors to the right lead into the center of 
the auditorium, two stories high and built after 
the fashion of an amphitheatre, seating 250; to the 
left, leaded glass doors give access to the library 
reading room. One hundred and eight feet long, 
fifty-four feet wide, with an arched and panelled 
ceiling, high windows of cathedral glass, and rich 
woodwork, the room is unsurpassed in beauty. 
Twenty-two specially built oak tables with sloping 
tops, equipped with unique individual lamps, will 
accommodate 250 students at one time. Around 
the walls, built-in book cases with a capacity of 
6,500 volumes contain the working library for the 
students, and 2,000 more volumes are available in 
the reserve stacks reached through the delivery 
desk, which is situated in the center of the back 
wall. In one corner of the reading room arches lead 
to the browsing room, fitted with floor lamps and 
comfortable chairs, and stocked with current legal 
periodicals, newspapers, special collections, and 
books for recreational reading of a semi-profes 
sional type. 

The delivery desk furnishes direct access to 
the library stack wing, in addition to the librarian’s 
office, work room, cataloguing room, students’ 
typing room, and a room specially located and 
equipped for the convenience of visiting attorneys 
who desire to use the facilities of the library. There 
are five tiers of stacks, with a total capacity of 
approximately 160,000 volumes, leaving ample room 
for expansion of the present library of 60,000. 

Dedication exercises were held in the audi 
torium on January 6th, preceded by an open house 
to which the public was invited. Because of the 
limited seating capacity, admission to the auditor- 
ium was by invitation only, but loud speakers were 
installed in the reading room and the large class 
room so that all might hear the addresses. Presi- 
dent M. Lyle Spencer of the University presided 
and made the presentation speech, to which Dean 
Harold Shepherd responded with an address on 





250 AMERICAN Bar ASSOCIATION JOURNAL 





“Legal Education in a Modern State University.” cute social programs. This is the 
Judge George Donworth spoke as representative Of method through which any system of ini 
the legal profession, and Judge Robert S. Mac- nomic or reg ore is feasible. If effectiv: 


: 


farlane for the alumni of the School ning is to be done, it must be done throug 
Responsibility of the Law Schools 
Social Planning and Perspective What has been lacking is an appreciati 


capabilities and carrying power latior 
Through Law possibilities for constructive and c mprehe 
; : : ; work, and its strategic position as an integt 
(Continued from page 206) and sanctioning force. This conception of the 
i grievous fault of and function of law should grow, but it is likel 


; 


prehensiveness 
the present order. do so only through processes of education 

What is the remedy? We must devise, I be- this task falls squarely on the law schools. F 

lieve, an agency empowered to plan social programs law holds a strategic position among other age 
-one so situated that it can observe problems in for bringing about social improvem« nts, 

perspective and which is qualified by way of per- law schools among educational agenc 
sonnel to interrelate the contributions of the vari- men for the responsibilities connected 
ous social agencies into a comprehensive and work- The law schools must shape their 
ing scheme. If this agency is to be more than an- the changing needs of society. This 
other organization, if it is to do more than plan, it require that they discard some of 
must be given a place in the law-making scheme. given as obsolete and substitute tl 
Mr. Walter F. Dodd, who has had opportunity to terials. It might necessitate extend 
observe the operation of the legislative machinery of law study by dipping down in 

Illinois, has pointed out that the process of leg- period or by lengthening the program 
islation is characterized by a lack of “program,” and at the other end. It might take the direction « 
that the work is “haphazard and purposeless.” _ itiating programs of specialization. It should 
“There should be,” he said, “something in the na troduce into the law schools new faces, new fa 
ture of a permanent organization to prepare a defi- and new points of view. But whatever the met! 
nite program.” This organization. he thought, adopted for bringing it about, the schools must se: 
should be “built around the Governor.’®° Recently to prepare students to meet the responsibilities 
the National Economic League submitted a ques- new outlook on law. In addition to teaching 
tion to its Council bearing on a phase of this prob the regulative features of the law, the schools mu 
lem. “Should there be standing legislative coun prepare students to think of law i f 
sel,” so read the inquiry, “for each legislative house, agency the function of which is to « 
or other advisory persons appointed by the legisla- ous factors as they arise in a changing 
ture, to assist in the study of pending legislation is the assignment given the schools 
as means of improving the tex hnic of law-making in the making and this is our part in the 
and of avoiding uncoordinated and inconsistent leg 
islation?”’** Eight hundred ten persons consulted 
answered “Yes,” and seventy-five, “No.” ° ‘ 

A permanent organization appointed by and Commercial Law Reform in 
working with the governor and charged with the . 
duty of planning legislation could become a highly Mexico 
serviceable device. On the other hand it could be- ae Ses 
come just another organization—a passing phase of By PHANOR T. EpDER 
democracy. Democracy, to be sure, has left in its S ay : as 
wake the wreck of many areagoon schemes. But Member of the New York Bar 
we must go on ever contriving , experimenting, hop- —— : ~ : , . 
ing. An organizati n of five o1 loom men chosen NEW law went into elect rs Me maOe OB SC; 
on the basis of their Pon tee for the work could give tember lS, 1932 ; -— Negotial - Instrument 
purpose and consistency to legislation; it could plot .,and Credit Operations wh ~~ ee) 
and plan legislation; it could drain statutes of mul- modifies the former law on banking, loans, se 
tiple and worthless laws; uld look ahead: it table instruments, warehouse receipts, pledge 
could design and construct legal highways over ‘rusts, corporate bond issues and kindred matters 
which science and laden stry, now floundering in a “4 brief summary of a few of its more striking fea 
morass of legal impedimenta could travel; it could ‘ures 1s deemed of interest. 
rid the highways of a confusion of my stic signs Negotiable Instruments in General 
reading “thou shalt not,” and m irk them with a few (Title I, Chapter I) 
well placed guide posts showing the way to desti 
nations.*?, 

Such an agency could, in fact. engender a new 
conception of law. A new conception is essential 
an outlook under which law is conceived as a co 
ordinating force and as an agency to plan and exe- 








To be entitled to the privileges of negotiable 
instruments, especially the freedom of a bona fide 
owner from personal defences availal rior 
parties among themselves, the instru 
specifically bear the respective designati 
body of the instrument (Art. 14), required 
2 si lent’s fessage ecember 32 3 ~ ta? — 

fe ete 8 law, e€. g., a wooed % exchange must state that 

81. The Consensus October 1932, p. 51 bill of exchange (Art. 76), a promissory note 

32. See Gaus, he Wi ” Es neil (198% 2 . , Py ‘ , 

Pol. Sc. Rev. 914, it is a promissory note (Art. 170), a check tha 
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Checks (Title I, Chapter IV) 


banking in- 


(necks 


itior \ 

The intent e legislator to encourage the 
e of che o the ereater credit and 
culat i visions, some 
which, | lutionize banking practices 
id may ent ship and therefore may tend 
restrict rat! n to expand the use of checks 

a subst en 
check is in legal effect an assignment 
f so much otf t nds of the drawer in the bank 
is are re] e fact vf the check. 
The drawer ca stop payment on his check 


under any circu! neces, even fraud or duress, 





at least not until after the lapse of the period pre- 


scribed for the due presentation of checks. 

The subsequent incapacity of the 
drawer does not act to stop payment (Art. 187). If 
in funds, the bank is in all cases absolutely bound 


to make payment of a check, under penalty of all 
1. 
le 


death or 


damages to the drawer, which in no event are to be 
less than 20 per cent of the face value of the check 
(Art. 184). On the other hand, the banker paying 
on a forged or raised check is usually protected 
Certification of checks and traveler’s checks are 
also expressly provided for (Art. 199; Arts. 202, 
seq.). 

Conflict of Laws (Title I, Chapter VII) 

This is treated in considerable detail (Arts 


252-258). Capacity, and conditions essential to va 
lidity of an instrument issued abroad, are gov 
erned by the law of the country where it is issued; 
but instruments payable in Mexico are valid if the 
requirements of Mexican law are complied with 
Obligations and rights arising out of an instrument 
issued abroad are governed by the law of the place 
of issuance, if not contrary to Mexican public pol- 
Presentment, payment and protest are gov 
erned by the law of the place for performance of 
such acts. An instrument, though issued abroad, 
but sued on in Mexico, is subject to the Mexican 
statute of limitations. 


icy, 


Credit Operations in General (Title II) 


An innovation, to bring the law up to date 
with commercial practice, is introduced in Chapter 
IIl which authorizes discounting book accounts 
There was no previous authority in Mexican stat 
utory ior this transaction which, however, is 
expressly limited to banking institutions (Art. 290) 

The provisions of Section 1 of Chapter IV on 
opening credits are in general in harmony with 
modern banking practice. The previous Code con 
tained no express legislation on this subject. Sec 
tion 2 on “accounts current” also fills a lacuna of 
the previous Code. Section 3 on (revocable) “let 
ters of credit” is very brief, does not substantially 
alter the prior law (Commercial Code, Arts. 564 
575), and leaves unsolved knotty legal questions 
as to letters of credit. Provision is made, however, 
by Section 4 (Arts. 317-320) for confirmed credits 
not dealt with at all in the old law. 

Section 5 with loans and advances for 
industrial and agricultural purposes, of material 
men, and for wages and other operating expenses, 
and the liens given therefor. These provisions are 
comparatively new in the mercantile law of Mex 
ico. In effect, a chattel mortgage, hitherto legally 
difficult, except under certain special laws, is now 
permitted. 


law 


which were 


deals 


Trusts (Title II, Chapter V) 


It is well known that our Anglo-American in 
stitution of Trusts was until very recently not in 
existence in Civil Law countries. 

The Mexican banking law of 1926 authorized 
the creation of trusts but only in cases where a 
Mexican trust company or a Mexican banking in- 
stitution with an authorized trust department was 
the trustee. This limitation is also embodied in 
Art. 350 of the new law. Its striking feature is its 
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The Mixed Claims Commission 
Decision in the “Black Tom” 
and “Kingsland” Cases 


Member 


N December 3, 
mission, United 
opinion written 
ting as Umpire, ren 


agreement by the 


missed a petition of 


rehearing of the 
sabotage claims a: 


cluded a second chay 
States against Germ 
sabotage committed 
man agents while the 
were at peace. An ¢ 
litigation terminated 


Commission renderé 


in the Peace Palace 


1930. 


The questions presen 


a rehearing of the 


claims were principally) 
troversy as to whether 


cials did authorize 


germs in the United States whi 
with Germany has rage 
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effect were made in the public press durir 
neutrality period. The Commission has u 
mously found Germany guilty of the authoriz 
of such acts and of the support by mone 
sabotage equipment of persons empowered to 


out such an official policy. The unanimous 

of the Commission rendered at The Hague 
tober 16, 1930, says, with regard to authorit 
conduct sabotage: 

“We have no doubt that authority wa ver 
guerre in February, 1916 Marguerre himself > te 
Nadolny had on January 26, 1915, sent a ca auth 
such sabotage. Nadolny in his evidence give h if 
that the policy was abandoned shortly after his cable. } 
guere testifies that the authority given by | in 1916 
not to be exercised during neutrality, but 
United States entered into the war. We d t bel 
evidence with respect to this alleged limitatio1 the aut 
though.” 

os. , 

Witnesses called by Germany as well as 
nesses called by the United States, testified 
they did carry on a campaign of such destruct 
[he Commission has held, however, upon the 
dence before it, that it is not convinced that Gi 


many accomplished the specific destruction of 1 
Black Tom and Kingsland propertie 

The “Black Tom” properties consisted 
railway terminal of the Lehigh Valley Railr 
Company in New York Harbor and extensive st 
of supplies destined for the Allies but owne 


\merican citizens, which were blown up on 
night of July 30, 1916. The “Kingsland” propert 
were composed principally of the large assemb! 
plant at Kingsland, New Jersey, where the orde 
of the Russian Government which were being fil 
by many subcontractors throughout the U 
States were being assembled for packing and sl] 
ping at Kingsland, New Jersey. Those propert 


were destroyed on January 11, 1917 The t 


destructions resulted in losses of al $30,000,006 


During the course of the.two trials ich 
extended over a period of about d 
\merican Agent, Hon. Robert W. Bonyneg 
requests and motions on the part the nite 
States to permit the issuance of subpoenas t 


Commission under the terms of the Act of Congres 
of July 3, 1930 (46 Stat. 1005), entitled “An A 


authorizing commissioners or members 


tional tribunals to administer oaths, to subpoer 
witnesses and records and to punish ntem] 
\ll of those eff rts were opposed by Wermany) 1] 
the ground that the Act was passed after the agree 
ment had been made between the two government 
and hence was inapplicable to proceedings bef 
this Commission Diplomatic negotiations wer 
also instituted by the Secretary of State tl 
nited States endeavoring to procure an amen 
ment to the agreement between the t gover! 
ments to permit the issuance of subpoenas 
efforts were unsuccessful, being opposed by Ger 
many. 

The result of all of this was the | ed Stat 
was unable to subpoena a number of tnesses 
siding in the United States whose names wet 
prominently connected by the evidence with the 
German sabotage campaign and who undoubted! 
have extensive knowledge concerning it. Germany 
on the other hand, was able through a statute 


Germany to call witnesses before the German 


Courts and compel their testimony The Umpire 


in rendering the 2 to 1 decision of the Commiss1 
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Germany's breach of neutrality were not proved 
until after the date had expired for filing claims. 
Some measures are pending before Congress which 
may have the effect of permitting witnesses to be 
subpoenaed and which may elicit facts which may 
yet enable the United States to have the Black Tom 
and Kingsland claims reopened. It lies within the 
legal power of Germany to refuse an extension of 
time for filing claims before the Commission and 
to continue her refusal to permit the subpoenaing 
of witnesses and records, but it lies within the 
of the United States to decline to consent 
conclusion of the Mixed Claims Commis- 
and to decline to release the security 
given by rmany for awards of the Commission 
until this subject has received satisfactory attention. 
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City and County Bar Association, deliv- 
ered an address of welcome which was 
followed by announcements and the Re- 
port of the Secretary. President McCrea 
then gave the annual address of the 
President in which the activities of the 
past year were reviewed. This was fol 
lowed by reports of various committees 

At the beginning of the afternoon ses 
sion E. A. Rogers presented a memorial 
resolution of the departed members of 
the Bar who had died during the past 
year, and it was moved that this resolu- 
tion be printed in the next volume of 
Utah Reports. 

The remainder of the afternoon ses- 
sion was given over to reports of the 
various luncheon sections and discussion, 
adoption, modification or rejection of the 
reports and resolutions there adopted 

It was reported by R. A. McBroom 
that there was no discussion and no com 
plaints in regard to Trust Company Re 
lations. E. A. Rogers reported on the 
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Our stock is complete and we have on our 
shelves most all the late standard sets, in 
good used condition, including the fol- 
lowing, that we are offering at attractive 
prices: 
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matter of Unlawful Practice of the la transferred shall be given jurisdiction to ed by the Bar 

by Real Estate men : ler try them. Members of the 
Carl Badger reported that the (4) A constitutional amendment per- attended the annual 

mitting legislation to limit the number evening at the Hote 


mittee on Criminal Pro 
three resolutions: (1) That . : ‘ c d oe 
appreciation be sent to the urors in all controversies where the Mc(¢ rea introduced the 
ment of Criminal Identification for the amount involved ay not exceed a s er ton W. Musser ' 
entities Cette done: (8 to be fixed by the legislature and in all Ogden gave an adc re 
propriation be sought misdemeanor ance , ; ast over KDYL radi 
, : - as (5) An increased appropriation for the was the relation 
collection and compilat > ; Supreme Court to enable each Justice to public. 
on criminal prosecution in t ate; and pire a law clerk. W. W. Ray g: 
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adopted. ; that have but one district judge. the men whose great 
Adoption of the report of this con The matters of the juvenile courts and made it illustrious 
mittee, which was carried, means tl of the industrial commission were tabled Musical numbers 
State Bar’s approval of the Model Cod n order that they might be given further ginia Freeze Barker 
of Criminal Procedure of the American tudy during the coming year, before’ Beales, violinist, and 
Law Institute. any recommendations should be approv pianist. 
Dean F. Brayton presented the report 
of the Judiciary Committee for a non 
partisan judiciary as published in the ‘ ‘ 
Bulletin with Judicial Council Report, " . 
which after a lengthy discussion and Che Bar Integration Movement 
considerable dissent was adopted with 
some minor amendments proposed by 
the luncheon section. The final vote 
adoption was 108 to 63 [he Conference of Bar Association The February 
The report of the Judicial Council Se Delegates has undertaken to present un sar Journal contair 
tion was presented by A. B. Irvine and der the above heading as much news : decisions affecting 
the following recommendations were possible concerning bar integration t also comment on de 
adopted: s hoped that officers of state bars and their validity. This 
(1) That two University of Utah |! all others interested in this subject, es every number the 
school graduates be selected to can\ cially chairmen of ; lishing a state bar 
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The book consists of fifty colorful sketches of the presi- 
dents of the American Bar Association from 1878 to 1928, 
including such men as Chief Justice Hughes, Justice Suther- 
land, Elihu Root, Frank B. Kellogg, among other living 
men, and Taft, Alton Parker, David Dudley Field and 
Joseph Choate among famous former lawyers. The book is 
written in the familiar style of one of the best known writers 
on law and lawyers. A standard reference work and gift 
book for lawyers. 


Published by the American Bar Association 
in connection with its Semicentennial 


258 pages. 50 illustrations. $2.50 postpaid. 
Sold only by the Association, at cost. 


Bound in Blue Cloth and Gilt, with a slip box cover. 


© 


Inclose check with order to 
AMERICAN BAR ASSOCIATION 


1140 N. Dearborn St., Chicago, IIl. 














